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PREFACE

This fourth volume of the special edition of the Macau Law Journal
dedicated to the dissemination of the main instruments of International
Law in the field of Human Rights, known as the core international human rights
instruments, applicable to the Macao Special Administrative Region (Macao
SAR) refers to the application of the Convention on the Rights of the Child
to the Macao SAR.

All the fundamental documents related to the implementation of
the said Convention as well as to its Optional Protocol on the Sale of
Children, Child Prostitution and Child Pornography can be found in a

systematic and comprehensive manner in this volume.

Once more, we hope to achieve with this initiative a better
understanding of the efforts undertaken to promote Human Rights and
their effective implementation as well as to encourage the continuous study

of Human Rights in the Macao SAR.

The Executive-Director

Jorge Costa Oliveira
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CONVENTION ON THE RIGHTS OF THE CHILD "~

Preamble

The States Parties to the present Convention,

Considering that, in accordance with the principles proclaimed in
the Charter of the United Nations, recognition of the inherent dignity
and of the equal and inalienable rights of all members of the human
family is the foundation of freedom, justice and peace in the world,

Bearing in mind that the peoples of the United Nations have, in
the Charter, reaffirmed their faith in fundamental human rights and in
the dignity and worth of the human person, and have determined to
promote social progress and better standards of life in larger freedom,

Recognizing that the United Nations has, in the Universal
Declaration of Human Rights and in the International Covenants on
Human Rights, proclaimed and agreed that everyone is entitled to all the
rights and freedoms set forth therein, without distinction of any kind, such

* Adopted at New York, on 20 November 1989.
* Published in the Official Gazette of Macau, No. 37, I Series, 14 September 1998.
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as race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status,

Recalling that, in the Universal Declaration of Human Rights, the
United Nations has proclaimed that childhood is entitled to special care
and assistance,

Convinced that the family, as the fundamental group of society
and the natural environment for the growth and well-being of all its
members and particularly children, should be afforded the necessary
protection and assistance so that it can fully assume its responsibilities
within the community,

Recognizing that the child, for the full and harmonious
development of his or her personality, should grow up in a family
environment, in an atmosphere of happiness, love and understanding,

Considering that the child should be fully prepared to live an
individual life in society, and brought up in the spirit of the ideals
proclaimed in the Charter of the United Nations, and in particular in the
spirit of peace, dignity, tolerance, freedom, equality and solidarity,

Bearing in mind that the need to extend particular care to the
child has been stated in the Geneva Declaration of the Rights of the
Child of 1924 and in the Declaration of the Rights of the Child adopted
by the General Assembly on 20 November 1959 and recognized in the
Universal Declaration of Human Rights, in the International Covenant
on Civil and Political Rights (in particular in articles 23 and 24), in the
International Covenant on Economic, Social and Cultural Rights (in
particular in article 10) and in the statutes and relevant instruments of
specialized agencies and international organizations concerned with the

welfare of children,
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Bearing in mind that, as indicated in the Declaration of the Rights
of the Child, “The child, by reason of his physical and mental immaturity,
needs special safeguards and care, including appropriate legal protection,
before as well as after birth”,

Recalling the provisions of the Declaration on Social and Legal
Principles relating to the Protection and Welfare of Children, with
Special Reference to Foster Placement and Adoption Nationally and
Internationally; the United Nations Standard Minimum Rules for the
Administration of Juvenile Justice (The Beijing Rules); and the
Declaration on the Protection of Women and Children in Emergency
and Armed Conflict,

Recognizing that, in all countries in the world, there are children
living in exceptionally difficult conditions, and that such children need
special consideration,

Taking due account of the importance of the traditions and
cultural values of each people for the protection and harmonious
development of the child,

Recognizing the importance of international co-operation for
improving the living conditions of children in every country, in particular in
the developing countries,

Have agreed on the following:
PART I

Article 1

For the purposes of the present Convention, a child means every

human being below the age of eighteen years unless under the law
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applicable to the child, majority is attained earlier.

Article 2

1. States Parties shall respect and ensure the rights set forth in
the present Convention to each child within their jurisdiction without
discrimination of any kind, irrespective of the child’s or his or her
parent’s or legal guardian’s race, colour, sex, language, religion, political
or other opinion, national, ethnic or social origin, property, disability,
birth or other status.

2. States Parties shall take all appropriate measures to ensure that
the child is protected against all forms of discrimination or punishment
on the basis of the status, activities, expressed opinions, or beliefs of the

child’s parents, legal guardians, or family members.

Article 3

1. In all actions concerning children, whether undertaken by
public or private social welfare institutions, courts of law, administrative
authorities or legislative bodies, the best interests of the child shall be a
primary consideration.

2. States Parties undertake to ensure the child such protection
and care as is necessary for his or her well-being, taking into account the
rights and duties of his or her parents, legal guardians, or other
individuals legally responsible for him or her, and, to this end, shall take
all appropriate legislative and administrative measures.

3. States Parties shall ensure that the institutions, services and

facilities responsible for the care or protection of children shall conform

12
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with the standards established by competent authorities, particularly in
the areas of safety, health, in the number and suitability of their staff, as

well as competent supervision.

Article 4

States Parties shall undertake all appropriate legislative,
administrative, and other measures for the implementation of the rights
recognized in the present Convention. With regard to economic, social and
cultural rights, States Parties shall undertake such measures to the maximum
extent of their available resources and, where needed, within the framework

of international co-operation.

Article 5

States Parties shall respect the responsibilities, rights and duties of
parents or, where applicable, the members of the extended family or
community as provided for by local custom, legal guardians or other
persons legally responsible for the child, to provide, in a manner consistent
with the evolving capacities of the child, appropriate direction and guidance
in the exercise by the child of the rights recognized in the present

Convention.

Article 6

1. States Parties recognize that every child has the inherent right
to life.
2. States Parties shall ensure to the maximum extent possible the

survival and development of the child.

13
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Article 7

1. The child shall be registered immediately after birth and shall
have the right from birth to a name, the right to acquire a nationality and,
as far as possible, the right to know and be cared for by his or her
parents.

2. States Parties shall ensure the implementation of these rights
in accordance with their national law and their obligations under the
relevant international instruments in this field, in particular where the

child would otherwise be stateless.

Article 8

1. States Parties undertake to respect the right of the child to
preserve his or her identity, including nationality, name and family
relations as recognized by law without unlawful interference.

2. Where a child is illegally deprived of some or all of the elements
of his or her identity, States Parties shall provide appropriate assistance

and protection, with a view to re-establishing speedily his or her identity.

Article 9

1. States Parties shall ensure that a child shall not be separated
from his or her parents against their will, except when competent
authorities subject to judicial review determine, in accordance with
applicable law and procedures, that such separation is necessary for the
best interests of the child. Such determination may be necessary in a
particular case such as one involving abuse or neglect of the child by the
parents, or one where the parents are living separately and a decision

must be made as to the child’s place of residence.
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2. In any proceedings pursuant to paragraph 1 of the present
article, all interested parties shall be given an opportunity to participate
in the proceedings and make their views known.

3. States Parties shall respect the right of the child who is
separated from one or both parents to maintain personal relations and
direct contact with both parents on a regular basis, except if it is contrary
to the child’s best interests.

4. Where such separation results from any action initiated by a
State Party, such as the detention, imprisonment, exile, deportation or
death (including death arising from any cause while the person is in the
custody of the State) of one or both parents or of the child, that State
Party shall, upon request, provide the parents, the child oz, if appropriate,
another member of the family with the essential information concerning
the whereabouts of the absent member(s) of the family unless the
provision of the information would be detrimental to the well-being of
the child. States Parties shall further ensure that the submission of such a
request shall of itself entail no adverse consequences for the person(s)

concerned.

Article 10

1. In accordance with the obligation of States Parties under
article 9, paragraph 1, applications by a child or his or her parents to
enter or leave a State Party for the purpose of family reunification shall
be dealt with by States Parties in a positive, humane and expeditious
manner. States Parties shall further ensure that the submission of such a
request shall entail no adverse consequences for the applicants and for
the members of their family.

2. A child whose parents reside in different States shall have the
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right to maintain on a regular basis, save in exceptional circumstances
personal relations and direct contacts with both parents. Towards that end
and in accordance with the obligation of States Parties under article 9,
paragraph 1, States Parties shall respect the right of the child and his or her
parents to leave any country, including their own, and to enter their own
country. The right to leave any country shall be subject only to such
restrictions as are prescribed by law and which are necessary to protect the
national security, public order (ordre public), public health or morals or the
rights and freedoms of others and are consistent with the other rights

recognized in the present Convention.

Article 11

1. States Parties shall take measures to combat the illicit transfer
and non-return of children abroad.
2. To this end, States Parties shall promote the conclusion of

bilateral or multilateral agreements or accession to existing agreements.

Article 12

1. States Parties shall assure to the child who is capable of
forming his or her own views the right to express those views freely in
all matters affecting the child, the views of the child being given due
weight in accordance with the age and maturity of the child.

2. For this purpose, the child shall in particular be provided the
opportunity to be heard in any judicial and administrative proceedings
affecting the child, either directly, or through a representative or an
appropriate body, in a manner consistent with the procedural rules of

national law.
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Article 13

1. The child shall have the right to freedom of expression; this
right shall include freedom to seek, receive and impart information and
ideas of all kinds, regardless of frontiers, either orally, in writing or in
print, in the form of art, or through any other media of the child’s
choice.

2. The exercise of this right may be subject to certain restrictions,
but these shall only be such as are provided by law and are necessary:

a) For respect of the rights or reputations of others; or

b) For the protection of national security or of public order (ordre
public), or of public health or morals.

Article 14

1. States Parties shall respect the right of the child to freedom of
thought, conscience and religion.

2. States Parties shall respect the rights and duties of the parents
and, when applicable, legal guardians, to provide direction to the child in the
exercise of his or her right in a manner consistent with the evolving
capacities of the child.

3. Freedom to manifest one’s religion or beliefs may be subject only
to such limitations as are prescribed by law and are necessary to protect
public safety, order, health or morals, or the fundamental rights and

freedoms of others.

Article 15

1. States Parties recognize the rights of the child to freedom of

association and to freedom of peaceful assembly.

17
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2. No restrictions may be placed on the exercise of these rights
other than those imposed in conformity with the law and which are
necessary in a democratic society in the interests of national security or
public safety, public order (ordre public), the protection of public health or

morals or the protection of the rights and freedoms of others.

Article 16

1. No child shall be subjected to arbitrary or unlawful interference
with his or her privacy, family, home or correspondence, nor to unlawful
attacks on his or her honour and reputation.

2. The child has the right to the protection of the law against such

interference or attacks.

Article 17

1. States Parties recognize the important function performed by
the mass media and shall ensure that the child has access to information
and material from a diversity of national and international sources,
especially those aimed at the promotion of his or her social, spiritual and
moral well-being and physical and mental health. To this end, States
Parties shall:

a) Encourage the mass media to disseminate information and
material of social and cultural benefit to the child and in accordance with
the spirit of article 29;

b) Encourage international co-operation in the production,
exchange and dissemination of such information and material from a
diversity of cultural, national and international sources;

¢) Encourage the production and dissemination of children’s

18
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books;

d) Encourage the mass media to have particular regard to the
linguistic needs of the child who belongs to a minority group or who is
indigenous;

e) Encourage the development of appropriate guidelines for the
protection of the child from information and material injurious to his or

her well-being, bearing in mind the provisions of articles 13 and 18.

Article 18

1. States Parties shall use their best efforts to ensure recognition of
the principle that both parents have common responsibilities for the
upbringing and development of the child. Parents or, as the case may be,
legal guardians, have the primary responsibility for the upbringing and
development of the child. Parents or, as the case may be, legal guardians,
have the primary responsibility for the upbringing and development of the
child. The best interests of the child will be their basic concern.

2. For the purpose of guaranteeing and promoting the rights set
forth in the present Convention, States Parties shall render appropriate
assistance to parents and legal guardians in the performance of their
child-rearing responsibilities and shall ensure the development of
institutions, facilities and services for the care of children.

3. States Parties shall take all appropriate measures to ensure that
children of working parents have the right to benefit from child-care
services and facilities for which they are eligible.

Article 19

1. States Parties shall take all appropriate legislative, administrative,
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social and educational measures to protect the child from all forms of
physical or mental violence, injury or abuse, neglect or negligent treatment,
maltreatment or exploitation, including sexual abuse, while in the care of
parent(s), legal guardian(s) or any other person who has the care of the
child.

2. Such protective measures should, as appropriate, include effective
procedures for the establishment of social programmes to provide
necessary support for the child and for those who have the care of the child,
as well as for other forms of prevention and for identification, reporting,
referral, investigation, treatment and follow-up of instances of child
maltreatment described heretofore, and, as appropriate, for judicial

involvement.

Article 20

1. A child temporarily or permanently deprived of his or her family
environment, ot in whose own best interests cannot be allowed to remain in
that environment, shall be entitled to special protection and assistance
provided by the State.

2. States Parties shall in accordance with their national laws ensure
alternative care for such a child.

3. Such care could include, inter alia, foster placement, kafalah of
Islamic law, adoption or if necessary placement in suitable institutions for
the care of children. When considering solutions, due regard shall be paid to
the desirability of continuity in a child’s upbringing and to the child’s ethnic,
religious, cultural and linguistic background.

Article 21

States Parties that recognize and/or permit the system of adoption

20
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shall ensure that the best interests of the child shall be the paramount
consideration and they shall:

a) Ensure that the adoption of a child is authorized only by
competent authorities who determine, in accordance with applicable law
and procedures and on the basis of all pertinent and reliable information,
that the adoption is permissible in view of the childs status concerning
parents, relatives and legal guardians and that, if required, the persons
concerned have given their informed consent to the adoption on the basis
of such counselling as may be necessary;

b) Recognize that inter-country adoption my be considered as an
alternative means of child’s care, if the child cannot be placed in a foster or
an adoptive family or cannot in any suitable manner be cared for in the
child’s country of origin;

¢) Ensure that the child concerned by inter-country adoption enjoys
safeguards and standards equivalent to those existing in the case of national
adoption;

d) Take all appropriate measures to ensure that, in inter-country
adoption, the placement does not result in improper financial gain for those
involved in it;

e) Promote, where appropriate, the objectives of the present article
by concluding bilateral or multilateral arrangements or agreements, and
endeavour, within this framework, to ensure that the placement of the child

in another country is carried out by competent authorities or organs.

Article 22

1. States Parties shall take appropriate measures to ensure that a
child who is secking refugee status or who is considered a refugee in

accordance with applicable international or domestic law and procedures
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shall, whether unaccompanied or accompanied by his or her parents or by
any other person, receive appropriate protection and humanitarian
assistance in the enjoyment of applicable rights set forth in the present
Convention and in other international human rights or humanitarian
instruments to which the said States are Parties.

2. For this purpose, States Parties shall provide, as they consider
appropriate, co-operation in any efforts by the United Nations and other
competent intergovernmental organizations or non-governmental
organizations co-operating with the United Nations to protect and assist
such a child and to trace the parents or other members of the family of
any refugee child in order to obtain information necessary for
reunification with his or her family. In cases where no parents or other
members of the family can be found, the child shall be accorded the
same protection as any other child permanently or temporarily deprived
of his or her family environment for any reason, as set forth in the

present Convention.

Article 23

1. States Parties recognize that a mentally or physically disabled child
should enjoy a full and decent life, in conditions which ensure dignity,
promote self-reliance and facilitate the child’s active participation in the
community.

2. States Parties recognize the right of the disabled child to special
care and shall encourage and ensure the extension, subject to available
resources, to the eligible child and those responsible for his or her care, of
assistance for which application is made and which is appropriate to the
child’s condition and to the circumstances of the parents or others caring
for the child.

22
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3. Recognizing the special needs of a disabled child, assistance
extended in accordance with paragraph 2 of the present article shall be
provided free of charge, whenever possible, taking into account the financial
resources of the parents or others caring for the child, and shall be designed
to ensure that the disabled child has effective access to and receives
education, training, health care services, rehabilitation services, preparation
for employment and recreation opportunities in a manner conducive to the
childs achieving the fullest possible social integration and individual
development, including his or her cultural and spiritual development.

4. States Parties shall promote, in the spirit of international
co-operation, the exchange of appropriate information in the field of
preventive health care and of medical, psychological and functional
treatment of disabled children, including dissemination of and access to
information concerning methods of rehabilitation, education and vocational
services, with the aim of enabling States Parties to improve their capabilities
and skills and to widen their experience in these areas. In this regard,

particular account shall be taken of the needs of developing countties.

Article 24

1. States Parties recognize the right of the child to the enjoyment of
the highest attainable standard of health and to facilities for the treatment
of illness and rehabilitation of health. States Parties shall strive to ensure
that no child is deprived of his or her right of access to such health care
services.

2. States Parties shall pursue full implementation of this right and, in
particular, shall take appropriate measures:

a) To diminish infant and child mortality;

b) To ensure the provision of necessary medical assistance and

23
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health care to all children with emphasis on the development of primary
health care;

¢) To combat diseases and malnutrition, including within the
framework of primary health care, through, inter alia, the application of
readily available technology and through the provision of adequate
nutritious foods and clean drinking-water, taking into consideration the
dangers and risks of environmental pollution;

d) To ensure appropriate pre-natal and post-natal health care for
mothers;

e) To ensure that all segments of society, in particular parents
and children, are informed, have access to education and are supported
in the use of basic knowledge of child health and nutrition, the
advantages of breastfeeding, hygiene and environmental sanitation and
the prevention of accidents;

f) To develop preventive health care, guidance for parents and
family planning education and services.

3. States Parties shall take all effective and appropriate measures
with a view to abolishing traditional practices prejudicial to the health of
children.

4. States Parties undertake to promote and encourage international
co-operation with a view to achieving progressively the full realization of
the right recognized in the present article. In this regard, particular

account shall be taken of the needs of developing countries.

Article 25

States Parties recognize the right of a child who has been placed by
the competent authorities for the purposes of care, protection or treatment

of his or her physical or mental health, to a periodic review of the treatment
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provided to the child and all other circumstances relevant to his or her

placement.

Article 26

1. States Parties shall recognize for every child the right to benefit
from social security, including social insurance, and shall take the necessary
measures to achieve the full realization of this right in accordance with their
national law

2. The benefits should, where appropriate, be granted, taking into
account the resources and the circumstances of the child and persons
having responsibility for the maintenance of the child, as well as any other
consideration relevant to an application for benefits made by or on behalf
of the child.

Article 27

1. States Parties recognize the right of every child to a standard of
living adequate for the child’s physical, mental, spiritual, moral and social
development.

2. The parent(s) or others responsible for the child have the primary
responsibility to secure, within their abilities and financial capacities, the
conditions of living necessary for the child’s development.

3. States Parties, in accordance with national conditions and within
their means, shall take appropriate measures to assist parents and others
responsible for the child to implement this right and shall in case of need
provide material assistance and support programmes, particularly with
regard to nutrition, clothing and housing,

4. States Parties shall take all appropriate measures to secure the
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recovery of maintenance for the child from the parents or other persons
having financial responsibility for the child, both within the State Party and
from abroad. In particular, where the person having financial responsibility
for the child lives in a State different from that of the child, States Parties
shall promote the accession to international agreements or the conclusions
of such agreements, as well as the making of other appropriate

arrangements.

Article 28

1. States Parties recognize the right of the child to education, and
with a view to achieving this right progressively and on the basis of equal
opportunity, they shall, in particular:

a) Make primary education compulsory and available free to all;

b) Encourage the development of different forms of secondary
education, including general and vocational education, make them available
and accessible to every child, and take appropriate measures such as the
introduction of free education and offering financial assistance in case
of need;

¢) Make higher education accessible to all on the basis of capacity
by every appropriate means;

d) Make educational and vocational information and guidance
available and accessible to all children;

e) Take measures to encourage regular attendance at schools and
the reduction of drop-out rates.

2. States Parties shall take all appropriate measures to ensure that
school discipline is administered in a manner consistent with the child’s
human dignity and in conformity with the present Convention.

3. States Parties shall promote and encourage international
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co-operation in matters relating to education, in particular with a view to
contributing to the elimination of ignorance and illiteracy throughout the
world and facilitating access to scientific and technical knowledge and
modern teaching methods. In this regard, particular account shall be

taken of the needs of developing countries.

Article 29

1. States Parties agree that the education of the child shall be
directed to:

a) The development of the childs personality, talents and mental
and physical abilities to their fullest potential;

b) The development of respect for human rights and fundamental
freedoms, and for the principles enshrined in the Charter of the United
Nations;

¢) The development of respect for the child’s parents, his or her
own cultural identity, language and values, for the national values of the
country in which the child is living, the country from which he or she may
originate, and for civilizations different from his or her own;

d) The preparation of the child for responsible life in a free society,
in the spirit of understanding, peace, tolerance, equality of sexes, and
friendship among all peoples, ethnic, national and religious groups and
persons of indigenous origin;

¢) The development of respect for the natural environment.

2. No part of the present article or article 28 shall be construed so
as to interfere with the liberty of individuals and bodies to establish and
direct educational institutions, subject always to the observance of the

principle set forth in paragraph 1 of the present article and to the
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requirements that the education given in such institutions shall conform to

such minimum standards as may be laid down by the State.

Article 30

In those States in which ethnic, religious or linguistic minorities or
persons of indigenous origin exist, a child belonging to such a minority or
who is indigenous shall not be denied the right, in community with other
members of his or her group, to enjoy his or her own culture, to profess

and practise his or her own religion, or to use his or her own language.

Article 31

1. States Parties recognize the right of the child to rest and leisure,
to engage in play and recreational activities appropriate to the age of the
child and to participate freely in cultural life and the arts.

2. States Parties shall respect and promote the right of the child to
participate fully in cultural and artistic life and shall encourage the provision
of appropriate and equal opportunities for cultural, artistic, recreational and

leisure activity.

Article 32

1. States Parties recognize the right of the child to be protected
from economic exploitation and from performing any work that is likely to
be hazardous or to interfere with the child’s education, or to be harmful to
the child’s health or physical, mental, spiritual, moral or social development.

2. States Parties shall take legislative, administrative, social and
educational measures to ensure the implementation of the present article.

To this end, and having regard to the relevant provisions of other
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international instruments, States Parties shall in particular:

a) Provide for a minimum age or minimum ages for admission to
employment;

b) Provide for appropriate regulation of the hours and conditions
of employment;

¢) Provide for appropriate penalties or other sanctions to ensure the

effective enforcement of the present article.

Article 33

States Parties shall take all appropriate measures, including legislative,
administrative, social and educational measures, to protect children from the
illicit use of narcotic drugs and psychotropic substances as defined in the
relevant international treaties, and to prevent the use of children in the illicit

production and trafficking of such substances.

Article 34

States Parties undertake to protect the child from all forms of
sexual exploitation and sexual abuse. For these purposes, States Parties shall
in particular take all appropriate national, bilateral and multilateral measures
to prevent:

a) The inducement or coercion of a child to engage in any unlawful
sexual activity;

b) The exploitative use of children in prostitution or other unlawful
sexual practices;

¢) The exploitative use of children in pornographic performances

and materials.
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Article 35

States Parties shall take all appropriate national, bilateral and
multilateral measures to prevent the abduction of, the sale of or traffic in

children for any purpose or in any form.

Article 36

States Parties shall protect the child against all other forms of
exploitation prejudicial to any aspects of the child’s welfare.

Article 37

States Parties shall ensure that:

a) No child shall be subjected to torture or other cruel, inhuman or
degrading treatment or punishment. Neither capital punishment nor life
imprisonment without possibility of release shall be imposed for offences
committed by persons below eighteen years of age;

b) No child shall be deprived of his or her liberty unlawfully or
arbitrarily. The arrest, detention or imprisonment of a child shall be in
conformity with the law and shall be used only as a measure of last
resort and for the shortest appropriate period of time;

c¢) Every child deprived of liberty shall be treated with humanity
and respect for the inherent dignity of the human person, and in a
manner which takes into account the needs of persons of his or her age.
In particular, every child deprived of liberty shall be separated from
adults unless it is considered in the child’s best interest not to do so and
shall have the right to maintain contact with his or her family through
correspondence and visits, save in exceptional circumstances;

d) Every child deprived of his or her liberty shall have the right
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to prompt access to legal and other appropriate assistance, as well as the
right to challenge the legality of the deprivation of his or her liberty
before a court or other competent, independent and impartial authority,

and to a prompt decision on any such action.

Article 38

1. States Parties undertake to respect and to ensure respect for rules
of international humanitarian law applicable to them in armed conflicts
which are relevant to the child.

2. States Parties shall take all feasible measures to ensure that
persons who have not attained the age of fifteen years do not take a
direct part in hostilities.

3. States Parties shall refrain from recruiting any person who has
not attained the age of fifteen years into their armed forces. In recruiting
among those persons who have attained the age of fifteen years but who
have not attained the age of eighteen years, States Parties shall endeavour
to give priority to those who are oldest.

4. In accordance with their obligations under international
humanitarian law to protect the civilian population in armed conflicts,
States Parties shall take all feasible measures to ensure protection and

care of children who are affected by an armed conflict.

Article 39

States Parties shall take all appropriate measures to promote physical
and psychological recovery and social reintegration of a child victim of: any
form of neglect, exploitation, or abuse; torture or any other form of cruel,

inhuman or degrading treatment or punishment; or armed contflicts. Such
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recovery and reintegration shall take place in an environment which fosters

the health, self-respect and dignity of the child.

Article 40

1. States Parties recognize the right of every child alleged as,
accused of, or recognized as having infringed the penal law to be treated in a
manner consistent with the promotion of the child’s sense of dignity and
worth, which reinforces the childs respect for the human rights and
fundamental freedoms of others and which takes into account the child’s
age and the desirability of promoting the child’s reintegration and the child’s
assuming a constructive role in society.

2. To this end, and having regard to the relevant provisions of
international instruments, States Parties shall, in particular, ensure that:

a) No child shall be alleged as, be accused of, or recognized as
having infringed the penal law by reason of acts or omissions that were
not prohibited by national or international law at the time they were
committed;

b) Every child alleged as or accused of having infringed the penal
law has at least the following guarantees:

1) To be presumed innocent until proven guilty according to law;

ii) To be informed promptly and directly of the charges against
him or her, and, if appropriate, through his or her parents or legal guardians,
and to have legal or other appropriate assistance in the preparation and
presentation of his or her defence;

iif) To have the matter determined without delay by a competent,
independent and impartial authority or judicial body in a fair hearing
according to law, in the presence of legal or other appropriate assistance

and, unless it is considered not to be in the best interest of the child, in
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particular, taking into account his or her age or situation, his or her
parents or legal guardians;

iv) Not to be compelled to give testimony or to confess guilt; to
examine or have examined adverse witnesses and to obtain the participation
and examination of witnesses on his or her behalf under conditions of
equality;

v) If considered to have infringed the penal law, to have this
decision and any measures imposed in consequence thereof reviewed by
a higher competent, independent and impartial authority or judicial body
according to law;

vi) To have the free assistance of an interpreter if the child cannot
understand or speak the language used;

vii) To have his or her privacy fully respected at all stages of the
proceedings.

3. States Parties shall seek to promote the establishment of laws,
procedures, authorities and institutions specifically applicable to children
alleged as, accused of, or recognized as having infringed the penal law, and,
in particular:

a) The establishment of a minimum age below which children shall
be presumed not to have the capacity to infringe the penal law;

b) Whenever appropriate and desirable, measures for dealing with
such children without resorting to judicial proceedings, providing that
human rights and legal safeguards are fully respected.

4. A variety of dispositions, such as care, guidance and supervision
orders; counselling; probation; foster care; education and vocational training
programmes and other alternatives to institutional care shall be available
to ensure that children are dealt with in a manner appropriate to their

well-being and proportionate both to their circumstances and the offence.
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Article 41

Nothing in the present Convention shall affect any provisions
which are more conducive to the realization of the rights of the child and
which may be contained in:

a) The law of a State party; or

b) International law in force for that State.
PART II

Article 42

States Parties undertake to make the principles and provisions of
the Convention widely known, by appropriate and active means, to adults
and children alike.

Article 43

1. For the purpose of examining the progress made by States
Parties in achieving the realization of the obligations undertaken in the
present Convention, there shall be established a Committee on the Rights
of the Child, which shall carry out the functions hereinafter provided.

2. The Committee shall consist of eighteen experts of high moral
standing and recognized competence in the field covered by this
Convention. The members of the Committee shall be elected by States
Parties from among their nationals and shall serve in their personal
capacity, consideration being given to equitable geographical distribution,
as well as to the principal legal systems. (amendment)

3. The members of the Committee shall be elected by secret ballot

from a list of persons nominated by States Parties. Each State Party may
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nominate one person from among its own nationals.

4. The initial election to the Committee shall be held no later than
six months after the date of the entry into force of the present Convention
and thereafter every second year. At least four months before the date of
each election, the Secretary-General of the United Nations shall address
a letter to States Parties inviting them to submit their nominations within
two months. The Secretary-General shall subsequently prepare a list in
alphabetical order of all persons thus nominated, indicating States Parties
which have nominated them, and shall submit it to the States Parties to
the present Convention.

5. The elections shall be held at meetings of States Parties
convened by the Secretary-General at United Nations Headquarters. At
those meetings, for which two thirds of States Parties shall constitute a
quorum, the persons elected to the Committee shall be those who obtain
the largest number of votes and an absolute majority of the votes of the
representatives of States Parties present and voting;

6. The members of the Committee shall be elected for a term of
four years. They shall be eligible for re-election if renominated. The term
of five of the members elected at the first election shall expire at the end
of two years; immediately after the first election, the names of these five
members shall be chosen by lot by the Chairman of the meeting;

7. 1f a member of the Committee dies or resigns or declares that
for any other cause he or she can no longer perform the duties of the
Committee, the State Party which nominated the member shall appoint
another expert from among its nationals to serve for the remainder of
the term, subject to the approval of the Committee.

8. The Committee shall establish its own rules of procedure.

9. The Committee shall elect its officers for a period of two years.
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10. The meetings of the Committee shall normally be held at
United Nations Headquarters or at any other convenient place as
determined by the Committee. The Committee shall normally meet annually.
The duration of the meetings of the Committee shall be determined,
and reviewed, if necessary, by a meeting of the States Parties to the
present Convention, subject to the approval of the General Assembly.

11. The Secretary-General of the United Nations shall provide
the necessary staff and facilities for the effective performance of the
functions of the Committee under the present Convention.

12. With the approval of the General Assembly, the members of
the Committee established under the present Convention shall receive
emoluments from United Nations resources on such terms and conditions

as the Assembly may decide.

Article 44

1. States Parties undertake to submit to the Committee, through
the Secretary-General of the United Nations, reports on the measures
they have adopted which give effect to the rights recognized herein and
on the progress made on the enjoyment of those rights:

a) Within two years of the entry into force of the Convention
for the State Party concerned;

b) Thereafter every five years.

2. Reports made under the present article shall indicate factors
and difficulties, if any, affecting the degree of fulfilment of the obligations
under the present Convention. Reports shall also contain sufficient
information to provide the Committee with a comprehensive understanding
of the implementation of the Convention in the country concerned.

3. A State Party which has submitted a comprehensive initial
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report to the Committee need not, in its subsequent reports submitted in
accordance with paragraph 1 (b) of the present article, repeat basic
information previously provided.

4. The Committee may request from States Parties further
information relevant to the implementation of the Convention.

5. The Committee shall submit to the General Assembly, through
the Economic and Social Council, every two years, reports on its activities.

0. States Parties shall make their reports widely available to the

public in their own countries.

Article 45

In order to foster the effective implementation of the Convention
and to encourage international co-operation in the field covered by the
Convention:

a) The specialized agencies, the United Nations Children’s Fund,
and other United Nations organs shall be entitled to be represented at the
consideration of the implementation of such provisions of the present
Convention as fall within the scope of their mandate. The Committee may
invite the specialized agencies, the United Nations Children’s Fund and
other competent bodies as it may consider appropriate to provide expert
advice on the implementation of the Convention in areas falling within the
scope of their respective mandates. The Committee may invite the
specialized agencies, the United Nations Children’s Fund, and other United
Nations organs to submit reports on the implementation of the Convention
in areas falling within the scope of their activities;

b) The Committee shall transmit, as it may consider appropriate, to
the specialized agencies, the United Nations Children’s Fund and other

competent bodies, any reports from States Parties that contain a request,
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or indicate a need, for technical advice or assistance, along with the
Committee’s observations and suggestions, if any, on these requests or
indications;

¢) The Committee may recommend to the General Assembly to
request the Secretary-General to undertake on its behalf studies on specific
issues relating to the rights of the child;

d) The Committee may make suggestions and general
recommendations based on information received pursuant to articles 44
and 45 of the present Convention. Such suggestions and general
recommendations shall be transmitted to any State Party concerned and
reported to the General Assembly, together with comments, if any, from

States Parties.

PART III

Article 46

The present Convention shall be open for signature by all States.

Article 47

The present Convention is subject to ratification. Instruments of
ratification shall be deposited with the Secretary-General of the United

Nations.

Article 48

The present Convention shall remain open for accession by any
State. The instruments of accession shall be deposited with the

Secretary-General of the United Nations.

38



MACAU LAW JOURNAL

Article 49

1. The present Convention shall enter into force on the thirtieth
day following the date of deposit with the Secretary-General of the United
Nations of the twentieth instrument of ratification or accession.

2. For each State ratifying or acceding to the Convention after
the deposit of the twentieth instrument of ratification or accession, the
Convention shall enter into force on the thirtieth day after the deposit by

such State of its instrument of ratification or accession.

Article 50

1. Any State Party may propose an amendment and file it with
the Secretary-General of the United Nations. The Secretary-General
shall thereupon communicate the proposed amendment to States Parties,
with a request that they indicate whether they favour a conference of States
Parties for the purpose of considering and voting upon the proposals. In
the event that, within four months from the date of such communication, at
least one third of the States Parties favour such a conference, the
Secretary-General shall convene the conference under the auspices of the
United Nations. Any amendment adopted by a majority of States Parties
present and voting at the conference shall be submitted to the General
Assembly for approval.

2. An amendment adopted in accordance with paragraph 1 of
the present article shall enter into force when it has been approved by
the General Assembly of the United Nations and accepted by a
two-thirds majority of States Parties.

3. When an amendment enters into force, it shall be binding on

those States Parties which have accepted it, other States Parties still being
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bound by the provisions of the present Convention and any earlier

amendments which they have accepted.

Article 51

1. The Secretary-General of the United Nations shall receive and
circulate to all States the text of reservations made by States at the time
of ratification or accession.

2. A reservation incompatible with the object and purpose of the
present Convention shall not be permitted.

3. Reservations may be withdrawn at any time by notification to
that effect addressed to the Secretary-General of the United Nations,
who shall then inform all States. Such notification shall take effect on the

date on which it is received by the Secretary-General.

Article 52

A State Party may denounce the present Convention by written
notification to the Secretary-General of the United Nations. Denunciation
becomes effective one year after the date of receipt of the notification

by the Secretary-General.

Article 53

The Secretary-General of the United Nations is designated as the

depositary of the present Convention.

Article 54

The original of the present Convention, of which the Arabic,
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Chinese, English, French, Russian and Spanish texts are equally authentic,
shall be deposited with the Secretary-General of the United Nations.
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PORTUGUESE PRESIDENT DECREE 24/98
CONCERNING THE APPLICATION OF THE
CONVENTION TO MACAU

Portuguese President Decree 24/98

In accordance and for the legal effects established in Articles 3 (2)
and (3) and Articles 69 and 70 of the Organic Statute of Macau, I hereby
decree the extension of the application to the territory of Macau of the
Convention on the Rights of the Child, approved for ratification by
President Dectree 49/90, of 12 Septembet, published in the Portuguese
Official Gazette No. 211, I Series, of 12 September 1990, in the same terms
to which the Portuguese Republic is internationally bound.

To publish in the Official Gazette of Macau, together with all the
documents of approval and the text of the Convention.

Signed on 2 July 1998.

To publish.

The President of the Republic, Jorge Sampaio.

* Published in the Official Gazette of Macau, No. 37, I Series, 14 September 1998.
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NOTICE OF THE CHIEF EXECUTIVE 5/2001"

Considering that the People’s Republic of China notified on 19
October 1999, the Secretary-General of the United Nations, in its capacity of
depository entity of the Convention on the Rights of the Child, adopted at
New York, on 20 November 1989, in respect to the continuation of the
application of the referred Convention to the Macao Special
Administrative Region.

The Chief Executive orders the publication, in accordance with
Article 6 (1), of Law 3/1999, 20 December, of the Macao Special
Administrative Region, of the notification of the People’s Republic of
China in Chinese and English, as sent to the depositary, together with the

respective Portuguese translation.

Enacted, 4 January 2001.
The Chief Executive, Ho Hau Wah.

* Published in the Macao SAR Official Gazette No. 2, II Series, 10 January 2001.
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Notification

“(...) In accordance with the Joint Declaration of the Government
of the People’s Republic of China and the Government of the Republic
of Portugal on the Question of Macao (hereinafter referred to as the Joint
Declaration), the Government of the People’s Republic of China will resume
the exercise of sovereignty over Macao with effect from 20 December 1999.
Macao will, from that date, become a Special Administrative Region of the
People’s Republic of China and will enjoy a high degree of autonomy,
except in foreign and defence affairs which are the responsibilities of the
Central People’s Government of the People’s Republic of China.

In this connection, I am instructed by the Minister of Foreign
Affairs of the People’s Republic of China to inform Your Excellency of
the following:

The Convention on the Rights of the Child (hereinafter referred to
as the “Convention”), to which the Government of the People’s Republic
of China deposited the instrument of ratification on 2 March 1992, will
apply to the Macao Special Administrative Region with effect from 20
December 1999.

The Government of the People’s Republic of China will assume
the responsibility for the international rights and obligations arising from
the application of the Convention to the Macao Special Administrative

Region. (...)”

46



MACAU LAW JOURNAL

NOTICE OF THE CHIEF EXECUTIVE 12/2003 "

Considering that the People’s Republic of China, by Note dated 3
December 2002, deposited with the Secretary-General of the United Nations
its instrument of ratification dated 29 August 2002 to the Optional Protocol
to the Convention on the Rights of the Child on the Sale of Children,
Child Prostitution and Child Pornography, adopted at New York, on 25
May 2000 (Protocol);

Also considering that attached to the referred Note dated 3
December 2002 was another Note dated 25 October 2002, whereby it is
declared that “(...) in accordance with the Basic Law of the Macao Special
Administrative Region of the People’s Republic of China and as suggested
by the Government of the Macao Special Administrative Region, the
Protocol shall apply to the Macao Special Administrative Region of the
People’s Republic of China (...)”;

Considering furthermore that the Protocol, in accordance with its
Article 14 (2), entered into force for the People’s Republic of China,
including its Macao Special Administrative Region, on 3 January 2003;

* Published in the Macao SAR Official Gazette No. 19, IT Series, 7 May 2003.
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The Chief Executive orders to publish, in accordance with Article
6 (1) of Law 3/1999, of the Macao Special Administrative Region, the
Protocol in its Chinese authentic version, together with the respective

Portuguese translation.

Enacted, 30 April 2003.
The Chief Executive, Ho Hau Wah.
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OPTIONAL PROTOCOL TO THE CONVENTION
ON THE RIGHTS OF THE CHILD ON THE SALE OF
CHILDREN, CHILD PROSTITUTION AND CHILD
PORNOGRAPHY *

The States Parties to the present Protocol,

Considering that, in order further to achieve the purpose of the
Convention on the Rights of the Child and the implementation of its
provisions, especially articles 1, 11, 21, 32, 33, 34, 35 and 30, it would be
appropriate to extend the measures that States Parties should undertake
in order to guarantee the protection of the child from the sale of
children, child prostitution and child pornography,

Considering also that the Convention on the Rights of the Child
recognizes the right of the child to be protected from economic
exploitation and from performing any work that is likely to be hazardous
or to interfere with the child’s education, or to be harmful to the child’s
health or physical, mental, spiritual, moral or social development,

Gravely concerned at the significant and increasing international

* Adopted at New York, on 25 May 2000.
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traffic in children for the purpose of the sale of children, child prostitution
and child pornography,

Deeply concerned at the widespread and continuing practice of sex
tourism, to which children are especially vulnerable, as it directly promotes
the sale of children, child prostitution and child pornography,

Recognizing that a number of particularly vulnerable groups,
including girl children, are at greater risk of sexual exploitation and that girl
children are disproportionately represented among the sexually exploited,

Concerned about the growing availability of child pornography on
the Internet and other evolving technologies, and recalling the International
Conference on Combating Child Pornography on the Internet, held in
Vienna in 1999, in particular its conclusion calling for the worldwide
criminalization of the production, distribution, exportation, transmission,
importation, intentional possession and advertising of child pornography,
and stressing the importance of closer cooperation and partnership between
Governments and the Internet industry,

Believing that the elimination of the sale of children, child
prostitution and child pornography will be facilitated by adopting a holistic
approach, addressing the contributing factors, including underdevelopment,
poverty, economic disparities, inequitable socio-economic structure,
dysfunctioning families, lack of education, urban-rural migration, gender
discrimination, irresponsible adult sexual behaviour, harmful traditional
practices, armed conflicts and trafficking in children,

Believing also that efforts to raise public awareness are needed to
reduce consumer demand for the sale of children, child prostitution and
child pornography, and believing further in the importance of strengthening
global partnership among all actors and of improving law enforcement at

the national level,
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Noting the provisions of international legal instruments relevant to
the protection of children, including the Hague Convention on Protection
of Children and Cooperation in Respect of Intercountry Adoption, the
Hague Convention on the Civil Aspects of International Child Abduction,
the Hague Convention on Jurisdiction, Applicable Law, Recognition,
Enforcement and Cooperation in Respect of Parental Responsibility and
Measures for the Protection of Children, and International Labour
Organization Convention No. 182 on the Prohibition and Immediate
Action for the Elimination of the Worst Forms of Child Labour,

Encouraged by the overwhelming support for the Convention on
the Rights of the Child, demonstrating the widespread commitment that
exists for the promotion and protection of the rights of the child,

Recognizing the importance of the implementation of the
provisions of the Programme of Action for the Prevention of the Sale of
Children, Child Prostitution and Child Pornography and the Declaration
and Agenda for Action adopted at the World Congress against Commercial
Sexual Exploitation of Children, held in Stockholm from 27 to 31 August
1996, and the other relevant decisions and recommendations of pertinent
international bodies,

Taking due account of the importance of the traditions and cultural
values of each people for the protection and harmonious development of
the child,

Have agreed as follows:

Article 1

States Parties shall prohibit the sale of children, child prostitution
and child pornography as provided for by the present Protocol.
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Article 2

For the purposes of the present Protocol:

a) Sale of children means any act or transaction whereby a child is
transferred by any person or group of persons to another for remuneration
or any other consideration;

b) Child prostitution means the use of a child in sexual activities for
remuneration or any other form of consideration;

¢) Child pornography means any representation, by whatever means,
of a child engaged in real or simulated explicit sexual activities or any

representation of the sexual parts of a child for primarily sexual purposes.

Article 3

1. Each State Party shall ensure that, as a minimum, the following
acts and activities are fully covered under its criminal or penal law, whether
such offences are committed domestically or transnationally or on an
individual or organized basis:
a) In the context of sale of children as defined in article 2:
) Offering, delivering or accepting, by whatever means, a child for
the purpose of:
a.  Sexual exploitation of the child;
b. Transfer of organs of the child for profit;
c. Engagement of the child in forced labour;

ii) Improperly inducing consent, as an intermediary, for the
adoption of a child in violation of applicable international legal
instruments on adoption;

b) Offering, obtaining, procuring or providing a child for child
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prostitution, as defined in article 2;

¢) Producing, distributing, disseminating, importing, exporting,
offering, selling or possessing for the above purposes child pornography as
defined in article 2.

2. Subject to the provisions of the national law of a State Party, the
same shall apply to an attempt to commit any of the said acts and to
complicity or participation in any of the said acts.

3. Each State Party shall make such offences punishable by
appropriate penalties that take into account their grave nature.

4. Subject to the provisions of its national law, each State Party shall
take measures, where appropriate, to establish the liability of legal persons
for offences established in paragraph 1 of the present article. Subject to the
legal principles of the State Party, such liability of legal persons may be
criminal, civil or administrative.

5. States Parties shall take all appropriate legal and administrative
measures to ensure that all persons involved in the adoption of a child act in

conformity with applicable international legal instruments.

Article 4

1. Each State Party shall take such measures as may be necessary
to establish its jurisdiction over the offences referred to in article 3,
paragraph 1, when the offences are committed in its territory or on board a
ship or aircraft registered in that State.

2. Each State Party may take measures as may be necessary to
establish its jurisdiction over the offences referred to in article 3, paragraph
1, in the following cases:

a) When the alleged offender is a national of that State or a person
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who has his habitual residence in its territory;

b) When the victim is a national of that State.

3. Each State Party shall also take such measures as may be
necessary to establish its jurisdiction over the aforementioned offences
when the alleged offender is present in its territory and it does not extradite
him or her to another State Party on the ground that the offence has been
committed by one of its nationals.

4. The present Protocol does not exclude any criminal jurisdiction

exercised in accordance with internal law.

Article 5

1. The offences referred to in article 3, paragraph 1, shall be deemed
to be included as extraditable offences in any extradition treaty existing
between States Parties and shall be included as extraditable offences in every
extradition treaty subsequently concluded between them, in accordance
with the conditions set forth in such treaties.

2. If a State Party that makes extradition conditional on the
existence of a treaty receives a request for extradition from another State
Party with which it has no extradition treaty, it may consider the present
Protocol to be a legal basis for extradition in respect of such offences.
Extradition shall be subject to the conditions provided by the law of the
requested State.

3. States Parties that do not make extradition conditional on the
existence of a treaty shall recognize such offences as extraditable offences
between themselves subject to the conditions provided by the law of the
requested State.

4. Such offences shall be treated, for the purpose of extradition
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between States Parties, as if they had been committed not only in the
place in which they occurred but also in the terrtitories of the States required
to establish their jurisdiction in accordance with article 4.

5. If an extradition request is made with respect to an offence
described in article 3, paragraph 1, and the requested State Party does
not or will not extradite on the basis of the nationality of the offender,
that State shall take suitable measures to submit the case to its competent

authorities for the purpose of prosecution.

Article 6

1. States Parties shall afford one another the greatest measure of
assistance in connection with investigations or criminal or extradition
proceedings brought in respect of the offences set forth in article 3,
paragraph 1, including assistance in obtaining evidence at their disposal
necessary for the proceedings.

2. States Parties shall carry out their obligations under paragraph 1
of the present article in conformity with any treaties or other arrangements
on mutual legal assistance that may exist between them. In the absence
of such treaties or arrangements, States Parties shall afford one another

assistance in accordance with their domestic law.

Article 7

States Parties shall, subject to the provisions of their national law:
a) Take measures to provide for the seizure and confiscation, as
appropriate, of:

1) Goods, such as materials, assets and other instrumentalities used
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to commit or facilitate offences under the present Protocol;
i) Proceeds derived from such offences;
b) Execute requests from another State Party for seizure or
confiscation of goods or proceeds referred to in subparagraph (a);
¢) Take measures aimed at closing, on a temporary or definitive

basis, premises used to commit such offences.

Article 8

1. States Parties shall adopt appropriate measures to protect the
rights and interests of child victims of the practices prohibited under the
present Protocol at all stages of the criminal justice process, in particular
by:

a) Recognizing the vulnerability of child victims and adapting
procedures to recognize their special needs, including their special needs
as witnesses;

b) Informing child victims of their rights, their role and the scope,
timing and progress of the proceedings and of the disposition of their
cases;

¢) Allowing the views, needs and concerns of child victims to be
presented and considered in proceedings where their personal interests are
affected, in a manner consistent with the procedural rules of national law;

d) Providing appropriate support services to child victims
throughout the legal process;

e) Protecting, as appropriate, the privacy and identity of child
victims and taking measures in accordance with national law to avoid the
inappropriate dissemination of information that could lead to the

identification of child victims;

56



MACAU LAW JOURNAL

f) Providing, in appropriate cases, for the safety of child victims,
as well as that of their families and witnesses on their behalf, from
intimidation and retaliation;

2) Avoiding unnecessary delay in the disposition of cases and the
execution of orders or decrees granting compensation to child victims.

2. States Parties shall ensure that uncertainty as to the actual age
of the victim shall not prevent the initiation of criminal investigations,
including investigations aimed at establishing the age of the victim.

3. States Parties shall ensure that, in the treatment by the criminal
justice system of children who are victims of the offences described in
the present Protocol, the best interest of the child shall be a primary
consideration.

4. States Parties shall take measures to ensure appropriate training,
in particular legal and psychological training, for the persons who work
with victims of the offences prohibited under the present Protocol.

5. States Parties shall, in appropriate cases, adopt measures in
order to protect the safety and integrity of those persons and/or
organizations involved in the prevention and/or protection and
rehabilitation of victims of such offences.

6. Nothing in the present article shall be construed to be
prejudicial to or inconsistent with the rights of the accused to a fair and

impartial trial.

Article 9

1. States Parties shall adopt or strengthen, implement and
disseminate laws, administrative measures, social policies and programmes

to prevent the offences referred to in the present Protocol. Particular
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attention shall be given to protect children who are especially vulnerable
to such practices.

2. States Parties shall promote awareness in the public at large,
including children, through information by all appropriate means, education
and training, about the preventive measures and harmful effects of the
offences referred to in the present Protocol. In fulfilling their obligations
under this article, States Parties shall encourage the participation of the
community and, in particular, children and child victims, in such
information and education and training programmes, including at the
international level.

3. States Parties shall take all feasible measures with the aim of
ensuring all appropriate assistance to victims of such offences, including
their full social reintegration and their full physical and psychological
recovery.

4. States Parties shall ensure that all child victims of the offences
described in the present Protocol have access to adequate procedures to
seek, without discrimination, compensation for damages from those legally
responsible.

5. States Parties shall take appropriate measures aimed at effectively
prohibiting the production and dissemination of material advertising the

offences described in the present Protocol.

Article 10

1. States Parties shall take all necessary steps to strengthen
international cooperation by multilateral, regional and bilateral arrangements
for the prevention, detection, investigation, prosecution and punishment

of those responsible for acts involving the sale of children, child
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prostitution, child pornography and child sex tourism. States Parties shall
also promote international cooperation and coordination between their
authorities, national and international non-governmental organizations
and international organizations.

2. States Parties shall promote international cooperation to assist
child victims in their physical and psychological recovery, social
reintegration and repatriation.

3. States Parties shall promote the strengthening of international
cooperation in order to address the root causes, such as poverty and
underdevelopment, contributing to the vulnerability of children to the sale
of children, child prostitution, child pornography and child sex tourism.

4. States Parties in a position to do so shall provide financial,
technical or other assistance through existing multilateral, regional, bilateral

or other programmes.

Article 11

Nothing in the present Protocol shall affect any provisions that
are more conducive to the realization of the rights of the child and that
may be contained in:

a) The law of a State Party;

b) International law in force for that State.

Article 12

1. Each State Party shall, within two years following the entry
into force of the present Protocol for that State Party, submit a report to

the Committee on the Rights of the Child providing comprehensive
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information on the measures it has taken to implement the provisions of
the Protocol.

2. Following the submission of the comprehensive report, each
State Party shall include in the reports they submit to the Committee on
the Rights of the Child, in accordance with article 44 of the Convention,
any further information with respect to the implementation of the present
Protocol. Other States Parties to the Protocol shall submit a report every
five years.

3. The Committee on the Rights of the Child may request from
States Parties further information relevant to the implementation of the

present Protocol.

Article 13

1. The present Protocol is open for signature by any State that is
a party to the Convention or has signed it.

2. The present Protocol is subject to ratification and is open to
accession by any State that is a party to the Convention or has signed it.
Instruments of ratification or accession shall be deposited with the

Secretary-General of the United Nations.

Article 14

1. The present Protocol shall enter into force three months after
the deposit of the tenth instrument of ratification or accession.

2. For each State ratifying the present Protocol or acceding to it
after its entry into force, the Protocol shall enter into force one month after

the date of the deposit of its own instrument of ratification or accession.
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Article 15

1. Any State Party may denounce the present Protocol at any
time by written notification to the Secretary-General of the United Nations,
who shall thereafter inform the other States Parties to the Convention
and all States that have signed the Convention. The denunciation shall
take effect one year after the date of receipt of the notification by the
Secretary-General.

2. Such a denunciation shall not have the effect of releasing the
State Party from its obligations under the present Protocol in regard to
any offence that occurs prior to the date on which the denunciation
becomes effective. Nor shall such a denunciation prejudice in any way the
continued consideration of any matter that is already under consideration
by the Committee on the Rights of the Child prior to the date on which

the denunciation becomes effective.

Article 16

1. Any State Party may propose an amendment and file it with
the Secretary-General of the United Nations. The Secretary-General shall
thereupon communicate the proposed amendment to States Parties with
a request that they indicate whether they favour a conference of States
Parties for the purpose of considering and voting upon the proposals. In
the event that, within four months from the date of such communication,
at least one third of the States Parties favour such a conference, the
Secretary-General shall convene the conference under the auspices of the
United Nations. Any amendment adopted by a majority of States Parties

present and voting at the conference shall be submitted to the General
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Assembly of the United Nations for approval.

2. An amendment adopted in accordance with paragraph 1 of
the present article shall enter into force when it has been approved by
the General Assembly and accepted by a two-thirds majority of States
Parties.

3. When an amendment enters into force, it shall be binding on
those States Parties that have accepted it, other States Parties still being
bound by the provisions of the present Protocol and any earlier

amendments they have accepted.

Article 17

1. The present Protocol, of which the Arabic, Chinese, English,
French, Russian and Spanish texts are equally authentic, shall be deposited
in the archives of the United Nations.

2. The Secretary-General of the United Nations shall transmit certified
copies of the present Protocol to all States Parties to the Convention and

all States that have signed the Convention.
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NOTICE OF THE CHIEF EXECUTIVE 17/2006 "

Considering that the People’s Republic of China notified on 10
July 2002, the Secretary-General of the United Nations the deposit of its
instrument of acceptance in relation to the Amendment to the Convention
on the Rights of the Child, adopted at New York, on 12 December 1995;

Also considering that the Amendment entered into force within the
national territory on 18 November 2002;

The Chief Executive orders the publication, in accordance with
Article 6 (1), of the Law 3/1999, 20 December, of the Macao Special
Administrative Region, the referred Amendment to the Convention on the
Rights of the Child, in its Chinese authentic text, together with the respective
Portuguese translation on the basis of some authentic texts.

The authentic Chinese and English texts of the Convention on
the Rights of the Child, together with the respective Portuguese translation,
are published in the Macau Official Gazette, No. 37, of 14 September
1998.

Enacted, 31 March 20006.
The Chief Executive, Ho Hau Wah.

*“ Published in the Macao SAR Official Gazette No. 15, II Series, 12 April 2006.
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‘CORE DOCUMENT’ OF THE PR OF CHINA °

(PART III)

MACAU SPECIAL ADMINISTRATIVE REGION

I. LAND AND PEOPLE

A. Geography and climate

119. The Macau Special Administrative Region of the People’s
Republic of China (hereinafter referred to as the MSAR) lies on the
South-eastern China coast, in the Pearl River delta. It consists of the
Peninsula of Macau and the Islands of Taipa and Coloane, covering a total
surface area of 23.8 square kilometres (km?) (approximately 5.8 km? is land
reclaimed from the sea). The total length of Macau’s coastline is 37,489
metres (m) (Peninsula: 11,350 m; Islands: 26,139 m).

“HRI/CORE/1/Add.21/Rev.2, 11 June 2001.
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120. The minimum and maximum latitudes are: 22.° 06° 39” N —
22.° 13’ 06” N. The minimum and maximum longitudes are: 113.° 31’
36” E — 113.° 35’ 43” E. Macau’s climate is sub-tropical tending towards
temperate, with an annual average temperature of 21.° C and a rainfall of
2,160 mm, more than half of which falls between June and August.
Winters are dry and sunny and summers are humid and rainy. The typhoon
season is from May to October.

B. Demographic data and population

121. On 31 December 1999 the population of MSAR was
437,455 — 200,563 men (47.2%) and 230,892 women (52.8%). The
distribution of the population according to age group and as a percentage
of the total population was the following: 101,338 between 0-14 years
old (23.2%), 302,402 between 15-64 years old (69.1%) and 33,715 aged
65 years or more (7.7%).

122. The population density is 18,380 inhabitants per km? The
majority of the population (more than 95%) lives in urban areas. The annual
growth of the population was 0.2 % in 1996, 1.5% in 1997, 2% in 1998
and 1.6% in 1999. The average annual growth was 1.5% for the period
1996-1999. This population growth is a result of a natural increase, ie., a
higher rate of births over deaths. Immigration is also a factor due to the
constant rise in the number of people coming from the Chinese Mainland.

123. Regarding place of birth and according to the last By
Census taken in 1996 (“Intercensus 967), 44.1% were born in Macau,
47.1% in the Mainland, 3% in Hong Kong, 1.2% in the Philippines, 0.9%
in Portugal, 0.2% in Thailand and 3.5% were born in other countries.

124. In the final quarter of 1999 there were 32,183 non-resident
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workers in the MSAR, the vast majority of whom, 24,895, came from
the Mainland, 3,779 from the Philippines, 1,194 from Thailand and 2,315

from other countries and territories.

Languages

125. According to the results of the “Intercensus 967, the usual
language spoken by 87.1% of the population was Cantonese, 7.8% other
Chinese dialects, 1.8% Portuguese, 1.2% Mandarin, 0.8% English and 1.3%

other languages.

Life excpectancy (crude birth and crude mortality rates)

126. Life expectancy in 1994-1997 was 75.3 years for men and 79.9
years for women. In 1994-1997 the average life expectancy was 76.8 years.
The crude birth rate (live births per 1000 inhabitants) was 13.2% in 1996,
12% in 1997, 10.4% in 1998 and 9.6% in 1999. The crude mortality rate
(deaths per 1000 inhabitants) was 3.4% in 1996, 3.1% in 1997, 3.2% in
1998 and 3.2% in 1999.

Infant mortality

127. In 1999 infant mortality (deaths under one year old) reached
4.1% per 1000 live births. The infant mortality rate has maintained a low
level in recent years and has developed thus: 4.8% in 1996, 5.4% in 1997
and 6.1% in 1998.
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Fertility rate

128. In 1996 and in 1997 the fertility rate was 1.7% per woman
of childbearing age, excluding the female foreign population. The 1998 rate
was lower at 1.6% while in 1999 it reached 1.2%.

Literacy rate

129. According to the “Employment Survey” conducted in 1999,
more than 90% of the adult population could perform daily reading and
writing tasks.

130. The MSAR has 151 schools for regular education (including
nursery, primary, secondary and higher education) and 124 schools for
special education (12 schools covering special needs and 112 for adult
education). During 1997/98, government subsidies for education amounted
to 356,258,436 MOP.

Religion

131. According to the last General Population Census taken in 1991
(“Census 91”) 16.8% of the population were Buddhists, 6.7% Roman
Catholics, 1.7% Protestants, 13.9% of other religions and 60.8% expressed

no religious belief.

C. Economy
Gross Domestic Product (GDP)

132. The GDP per capita was 16,705 US dollars in 1996, 16,729
US dollars in 1997 and 15,311 US dollars in 1998. The MSAR government

has not incurred any external debt.
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Employment and unemployment

133. The proportion of active population in the population aged
14 and over was 66.7% in 1996, 65.8% in 1997, 65.3% in 1998 and 64.7% in
1999. The female labour force participation rate was 55.4% in 1996, 54.8%
in 1997, 54.6% in 1998 and 55.6% in 1999. The proportion of women
among employed people was 44.5% in 1996, 44.7% in 1997, 45.4% in 1998
and 47.5% in 1999. The proportion of unemployed people within the active
population was 4.3% in 1996, 3.2% in 1997, 4.6% in 1998 and 6.4% in
1999.

Inflation rate

134. The inflation rate continued to decrease: +4.8% in 1990,
+3.5% in 1997 and +0.2% in 1998 leading to 3.2% deflation in 1999.

II. GENERAL POLITICAL STRUCTURE

A. The Basic Law

135. The MSAR was established on 20 December 1999 in
accordance with the provisions of Articles 31 and 62 (13) of the
Constitution of the People’s Republic of China by decision adopted by
the first session of the eighth National People’s Congtress of the People’s
Republic of China (NPC) on 31 March 1993. At the same time and in
the same session, complying with the above-mentioned Article 31 of the
Constitution, the NPC also adopted the MSAR Basic Law. According to
the NPC decisions the Basic Law was put into effect on the date of the
establishment of the MSAR.

136. The Basic Law has constitutional value and therefore takes

precedent over all the other laws. Its main focus is to set forth the general

71



MACAU LAW JOURNAL

principles and the explicit rules regarding the MSAR. In consistence with
this aim, it stipulates a scale of norms necessary for determining not only
the autonomy enjoyed by the MSAR, but also the extent of that autonomy.

137. The Basic Law enshrines several principles, policies and
provisions under the principle of “One country, Two systems’. According to
this principle, the socialist system and policies will not be practised in the
MSAR, and the previous social and economic systems and way of life
will remain unchanged for 50 years.

138. Another significant principle enshrined in the Basic Law is
that the MSAR shall exercise a high degree of autonomy except in defence
and foreign affairs and enjoy executive, legislative and independent judicial
power, including that of final adjudication (Article 2 of the Basic Law).

139. It also guarantees that “Macau shall be ruled by its own
people” by stipulating that the executive authorities and legislature of the
Region shall be composed of MSAR permanent residents (Article 3 of
the Basic Law).

140. Article 4 of the Basic Law stipulates that the rights and
freedoms of the local residents and of other persons in the Region shall
be safeguarded in accordance with law.

141. Local laws and other normative acts previously in force shall
be maintained, except for any that contravenes the Basic Law, or subject
to any amendment by the legislature or other relevant MSAR organs in
accordance with legal procedures (Articles 8, 18 and 145 of the Basic Law).

142. National laws shall not be applied in the MSAR except for
those listed in Annex III to the Basic Law and the Region shall apply the
laws listed therein locally by way of promulgation or legislation. The
Standing Committee of the NPC may add to or delete from the list of
laws in Annex III after consulting the Committee for the Basic Law of

the MSAR and the government of the Region. In any case, laws listed in
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Annex IIT shall be confined to matters outside the limits of the autonomy
of the MSAR (Article 18 (3) of the Basic Law).

143. The Basic Law starts by defining the relationship between the
Central People’s Government and the MSAR. Then it expressly guarantees
the fundamental rights and duties of MSAR residents and sets out the
political structure and the institutional framework of the Region.

144. It goes on to underline the Region’s autonomy in a wide
range of fields, such as economic, cultural and social affairs. The MSAR is
entitled to decide and pursue its own economic and free trade policies
safeguarding the free movement of capital, goods, intangible assets and
convertible currency. It also formulates its own monetary and financial
policies, issuing and managing its own currency and maintaining the free
flow of capital. The MSAR remains a separate customs territory and a
free port, determining its own taxation policy.

145. The Basic Law determines when and how the Region can
negotiate and conclude certain international agreements on its own, or
participate in certain international organisations. It allows the establishment
of SAR official and semi-official economic and trade missions in foreign
countries and sets up a special procedure for consultation with the Region’s
government regarding the application of international agreements to which
the People’s Republic of China is or will become a Party. It authorises
the Region to issue, in accordance with the law, passports and other travel
documents. Furthermore it also establishes the procedure for its own
interpretation and amendment. Finally, it includes 3 Annexes concerning
respectively the method for the selection of the Chief Executive (Annex I),
the method for the formation of the Legislative Assembly (Annex II),
and the list of national laws applicable in the Region (Annex III).
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B. Political and institutional structure
General structure

146. The Chief Executive is simultaneously the highest-ranking
officer of the MSAR and the head of the government of the Region. An
Executive Council assists him in policy-making (Articles 45 and 61 of the
Basic Law).

147. The government is the Executive body of the MSAR. The
government must abide by the law and is accountable to the Legislative
Assembly of the Region, implementing laws passed by the Assembly and
already in force, presenting regular policy addresses to the Assembly and
answering questions raised by members of the Assembly (Article 65 of
the Basic Law).

148. The Legislative Assembly of the MSAR is the legislature of the
Region — it enacts laws, controls public expenditure and raises questions
on the work of the government. The method for the formation of the
Legislative Assembly is stipulated in the Basic Law and the “Decision of
the National People’s Congress on the Method for the Formation of the
First Government, the First Legislative Assembly and the First Judiciary
of the Macau Special Administrative Region” adopted at the first session
of the eighth NPC on 31 March 1993. Law prescribes the method for
the formation of the municipal organs.

149. The judicial power is exercised independently by the MSAR
courts. They are subordinated to nothing but the law and are free from
any interference. Functions and powers structure the system of courts by
levels. There are primary courts, intermediate courts and a Court of Final
Appeal, which is vested with the power of final adjudication. The

appointment, removal from office, immunity from legal action in respect
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of judicial functions and other guarantees of the independence of the
members of the judiciary is exhaustively established by the Basic Law
(Articles 82 to 94 of the Basic Law) and other specific ordinary law

provisions.

The Chief Excecutive of the MS AR

150. The Basic Law provides that the Chief Executive shall be
selected by election or through consultations held locally and appointed
by the Central People’s Government.

151. Annex I to the Basic Law contains a specific method for the
Selection of the Chief Executive, which stipulates that the Chief Executive
shall be elected by a broadly representative Election Committee in
accordance with the Basic Law.

152. Under the terms of the above mentioned method, the
delimitation of the various sectors, the organisations in each sector eligible
to return Election Committee members and the number of such members
returned by each of these organisations shall be prescribed by an electoral
law. That law will be enacted by the MSAR in accordance with the
principles of democracy and openness.

153. The Election Committee, comprising 300 members, shall, on
the basis of the list of nominees, elect the Chief Executive designate by
secret ballot on a one-person-one-vote basis. Members of the Election
Committee shall vote in their individual capacities. The electoral law shall
prescribe the specific election method.

154. Amendments to the relevant method for selecting the Chief
Executive for the terms subsequent to the year 2009 may be made with
the endorsement of a 2/3 majority of all the members of the Legislative

Assembly and the Chief Executive’s consent. Any such amendment is to
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be reported to the Standing Committee of the NPC for approval (Annex
I (7) to the Basic Law).

155. The first Chief Executive was selected in accordance with the
“Decision of the National People’s Congress on the Method for the
Formation of the First Government, the First Legislative Assembly and
the First Judiciary of the Macau Special Administrative Region”. A Selection
Committee was formed to recommend a candidate to the Central People’s
Government for appointment. The Selection Committee comprised 200

members from various sectors of the community.

The Executive Council of the MSAR

156. Members of the Executive Council are appointed and removed
by the Chief Executive. They are chosen from among the principal officials
of the executive authorities, members of the Legislative Assembly and
public figures. The Executive Council shall be composed of 7 to 11 persons.
At present, there are 10 appointed members.

157. The Chief Executive consults the Executive Council before
making important policy decisions, introducing bills to the Legislative
Assembly, formulating administrative regulations, or dissolving the
Legislative Assembly (Article 58 of the Basic Law). Members tender their
advice on an individual basis, but the Council’s conclusions are presented
as collective decisions. The Chief Executive presides over the meetings

of the Executive Council, which generally are held once a week.

The Government and the structure of the Administration of the MS AR

158. The government of the MSAR is the executive authority of
the Region (Article 61 of the Basic Law).
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159. Notwithstanding other legislation, the government formulates
and implements policies; conducts administrative affairs and external affairs
as authorised by the Central People’s Government; draws up and introduces
budgets and final accounts; introduces bills and motions and drafts of
administrative regulations; appoints officials to sit in on the meetings of
the Legislative Assembly to hear opinions or speak on its behalf (Article
04 of the Basic Law).

160. The Chief Executive is the head of the MSAR government,
which comprises general secretariats, directorates of services, departments
and divisions.

161. The main posts of government are the Secretaries, the
Commissioner against Corruption, the Commissioner of Audit and the
heads of the Police Services and the Customs Services.

162. The Committee against Corruption and the Committee of
Audit are independent bodies. They pursue their duties in strict accordance
with the law with no interference from any person or entity. Their directors
are accountable to the Chief Executive.

163. There are five Secretaries: the Secretary for Administration
and Justice, the Secretary for Economy and Finance, the Secretary for
Security, the Secretary for Social Affairs and Culture and the Secretary
for Transport and Public Works.

164. If the Chief Executive is unable to discharge his duties for a
short period, such duties will temporarily be assumed by the Secretary for
Administration and Justice, the Secretary for Economy and Finance or the
Secretary for Security, in that order of precedence.

165. The heads of government services and other administrative

units answer to the Secretary of the relevant policy area.
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The 1 egislative Assembly of the MSAR

166. The Legislative Assembly is composed of MSAR permanent
residents, the majority of its members being elected. The method for
forming the Legislative Assembly is prescribed in the “Method for the
Formation of the Legislative Assembly of the Macau Special Administrative
Region” (Annex II to the Basic Law).

167. The composition of the Legislative Assembly in its present

and coming terms is as follows:

A. B. C.
Membership First term Second term Third and subsequent
20/12/99- 2001-2005 terms
-15/10/2001 2005-2009

Directly elected 8 10 12
Indirectly elected by 8 10 10
functional constituencies

Appointed by the Chief 7 7 7
Executive

Total 23 27 29

168. If there is a need to change the method for forming the MSAR
Legislative Assembly in or after 2009, such amendments must be made
with the endorsement of a 2/3 majority of all its members and the consent
of the Chief Executive. Any amendment has to be reported to the Standing
Committee of the NPC for the record (Annex II (3) to the Basic Law).

169. The Legislative Assembly exercises the powers and functions
of enactment, amendment, suspension or repeal of laws in accordance
with the provisions of the Basic Law and legal procedures; examining and
approving budgets introduced by the government; examining the report
on audit introduced by the government; deciding on taxation according
to government motions and approving debts to be undertaken by the

government; receiving and debating the policy addresses of the Chief
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Executive; debating any issue concerning public interests; receiving and
handling complaints from Macau residents. The Legislative Assembly is
also empowered to impeach the Chief Executive under certain prescribed

circumstances (Article 71 of the Basic Law).

Municipal organisations of the MSAR

170. The Basic Law stipulates that municipal organisations, which
are not organs of political power, may be established in the MSAR.
Entrusted by the MSAR government, they shall provide services in such
fields as culture, recreation and environmental sanitation, and shall be
consulted by the government on those affairs (Article 95 of the Basic Law).

171. The functions, powers and structure of the municipal
organisations shall be prescribed by law (Article 96 of the Basic Law).

172. The MSAR has presently two municipalities: the Macau
Municipality and the Islands” Municipality.

173. Each of the Municipalities comprises two organs: a Municipal
Assembly and a Municipal Council. The Municipal Assembly is the
deliberative representative body and the Municipal Council is the executive

body, and is financially autonomous.

Provisional Municipal Councils and Provisional Municipal Assemblies

174. In preparation for the establishment of the MSAR, on 29
August 1999, the MSAR Preparatory Committee decided that, prior to the
establishment of municipal organisations without political power, the

existing municipal organs should be reorganised into provisional municipal
organs of the MSAR.
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175. The provisional municipal organs exercise their functions
through delegation from the Chief Executive and are answerable to him
ot, if he so delegates, to the Secretary for Administration and Justice.

176. The elected members of the municipal organs who expressly
stated to the Chief Executive their willingness to remain in office, were
confirmed in the same posts in the provisional municipal organs. The Chief
Executive also retained the appointed members of the provisional municipal
organs (Executive Order 6/1999 of 20 December). The term of office of
all the members of municipal organs will end no later than 31 December
2001.

III. GENERAL LEGAL FRAMEWORK WITHIN WHICH
HUMAN RIGHTS ARE PROTECTED

A. Judicial, administrative and other bodies with jurisdiction over

human rights
1) The Judicial system of the MSAR
1.a) The Conrts

177. The Basic Law vests the MSAR with independent judicial
power, including that of final adjudication. It also establishes the
independence of the courts, their submission only to the law and their
jurisdiction over all cases in the Region. There are exceptions to their
jurisdiction imposed by the legal system and by the principles previously
in force in Macau, which the Basic Law maintained. The courts of the
MSAR also have no jurisdiction over acts of state such as defence and
foreign affairs (Articles 19 and 82 to 94 of the Basic Law).

178. Article 84 (3) of the Basic Law stipulates that the structure,
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powers and functions of the courts shall be prescribed by law. Pursuant
to this, in 20 December 1999, Law 9/1999 approved the basis of the
judiciary organisation and Law 10/1999 stipulated the legal “status” of
the members of the judiciary.

179. Article 4 of Law 9/1999 states that the MSAR courts are
responsible for assuring the legally protected rights and interests, preventing
any breaches of legality and resolving conflicts between public and private
interests.

180. The following courts are established in the MSAR: the
Primary Court (with general jurisdiction at first instance, including the
Criminal Instruction Tribunal), the Administrative Court (with jurisdiction
at first instance in administrative disputes), the Court of Second Instance
and the Court of Final Appeal (Articles 27 to 54 of Law 9/1999).

1.b) The Judges

181. The judges of the MSAR courts at all levels are appointed
by the Chief Executive on the recommendation of an independent
commission composed of local judges, lawyers and eminent persons from
other sectors (Article 87 (1) of the Basic Law and Article 15 of Law
10/1999).

182. The judges are chosen on the basis of their professional
qualifications (a law degree legally recognised in Macau and substantial
knowledge of the Macau legal system being required in all cases) and must
also meet the general requirements for public employees.

183. The independence of the courts is safeguarded by the
irremovability of the judges and their non-subjection to any orders or
guidance other than the duty to respect decisions made following appeal
to higher courts (Article 87 (2) and Article 89 of the Basic Law, Article 5
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(1) and (2) of Law 9/1999 and Article 4 of Law 10/1999).

184. Judges cannot be transferred, suspended, retired, dismissed
or undergo a change in their situation of any kind unless provided for by
the law (Article 5 (1) of Law 10/1999).

185. Judges are immune from legal action for discharging their
judicial functions, which means that they may only be subject, in the exercise
of their duties, to civil, criminal or disciplinary responsibility in cases
stipulated by law (Article 89 (2) of the Basic Law and Article 6 of Law
10/1999).

186. Thus, all the conditions required for the independence of
the judges are satisfied in the judicial organisation of the MSAR:
irremovability, freedom from responsibility and non-subjection to orders

or guidance.

2) The Procuratorate of the MSAR

187. In the MSAR the Procurator, the Assistant-Procurators and
the Deputies of the Procurator exercise the procuratorial functions.
These functions, as vested by law, are carried out independently and free
from any interference (Article 90 (1) of the Basic Law).

188. The Procurator is nominated by the Chief Executive and
appointed by the Central People’s Government. The Assistant-Procurators
and the Deputies of the Procurator are nominated by the Procurator and
appointed by the Chief Executive (Article 90 (2) and (3) of the Basic Law).

189. The Basic Law also states that the structure, powers and
functions of the MSAR Procuratorate shall be prescribed by law. Pursuant
to this, the above-mentioned Law 9/1999 defines the MSAR Procuratorate,
in itself, as an independent autonomous judiciary organ, establishing that

it carries out its powers and functions autonomously, and free from any

82



MACAU LAW JOURNAL

kind of interference. Law 10/1999 regulates in detail the legal status of
its officers.

190. The autonomy of the MSAR Procuratorate is characterised
by its subjection to the criteria of legality and objectivity and by the
exclusive submission of the Procurator, the Assistant-Procurators and

the Deputies of the Procurator to the law.

3) The Commttee Against Corruption of the MSAR

191. The Committee Against Corruption (CAC) is a public entity
endowed with total independence. It is not subordinate to any kind of
administrative orders or instructions, fulfilling its mission according to
the law. (Article 2 of Law 11/90/M, of 10 Septembet, as modified by Law
2/97/M, of 31 March, and Article 14 of Law 1/1999, of 20 December).

192. The CAC has the following tasks:

a) to promote all acts aimed at preventing corruption and fraud;

b) to conduct preliminary investigations, which are not directly
connected with fundamental rights, involving crimes of corruption and
fraud, committed by employees of the public administration and its
agencies, under the law of criminal procedure, and without prejudice to
the powers conferred on other entities by this law;

¢) to conduct preliminary investigations, which are not directly
connected with fundamental rights, involving crimes of electoral fraud
committed by any person, under the law of criminal procedure, and
without prejudice to the powers conferred on other entities by this law;

d) to promote the protection of rights, freedoms, safeguards and

the legitimate interests of individuals assuring, through informal means,
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justice, legality and the efficiency of the public administration.

193. The Commissioner Against Corruption is the figurehead of
the CAC and is nominated by the Chief Executive for appointment by the
Central People’s Government (Articles 50 (6) and 59 of the Basic Law).

194. In view of its complete independence from other organs of
power in supervising the activities of the public authorities, and given its
investigative powers in protecting the rights, freedoms, safeguards and
the legitimate interests of the residents, the CAC Commissioner acts as
MSAR’s ‘Ombudsman’.

4) The legal aid system

195. In the MSAR everyone is entitled to have access to the law, to
the courts, to legal advice in protecting their lawful rights and interests,
and to judicial remedies. Justice cannot be denied on any grounds, namely
lack of financial resources (Article 36 of the Basic Law and Article 6 (1)
of Law 9/1999).

196. Legal aid is the joint responsibility of the government and

the members of the legal profession.

B. Remedies available to individuals claiming a violation of their

rights and systems of compensation and rehabilitation for victims
1. Remedies

197. It falls essentially to the courts to monitor respect for human
rights and punish any violations. There are, nevertheless, non-judicial
procedures for the protection of human rights and freedoms.

1.a) Non-judicial remedies

198. The following describes the methods for reacting in the
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event of any breach of rights or freedoms by administrative bodies:

1) A complaint lodged with the Public Information and Assistance Centre

199. The MSAR residents have the right to submit complaints to
the Public Information and Assistance Centre concerning acts or omissions
by public services relating to affairs affecting them directly, as well as the
right to be informed of the result of the respective consideration
(Decree-Law 23/91/M, of 9 May).

1) A complaint lodged with the Committee Against Corruption

200. One of the powers of the CAC is that of defending the
rights, freedoms, safeguards and legitimate interests of people, ensuring
justice, legality and the efficiency of the public administration through
informal means. It can address recommendations directly to the relevant
organs with a view to correcting illegal or unfair administrative acts
pertaining to facts of which it learns by any means whatsoever.

1) A complaint to the 1 egislative Assembly

201. Article 71 (6) of the Basic Law enshrines the Legislative
Assembly’s power to receive and handle complaints submitted by MSAR
residents. Article 9 (f) of the Legislative Assembly Regulations endows
the Legislative Assembly Chairperson with the power to receive and
forward to the relevant committees, petitions, submissions or complaints
addressed to the Legislative Assembly.

i) An administrative complaint

202. Under the Code of Administrative Procedure, if subjective
rights or legally protected interests are damaged by an administrative act,
a complaint against it can be filed to those responsible by the interested
person, requesting its revocation or modification.

v) Appeal for an administrative review

203. An administrative appeal can be made against any
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administrative act engaged in by organs subject to the hierarchical powers
of another organ. Appeals can be made on the basis of illegality, failure
to observe the principles of equality, proportionality, justice, impartiality
or inconvenience of the act, according to the Code of Administrative

Procedure.

1.b) Judicial remedies

1) Appeal for a judicial review of an administrative action

204. Administrative actions giving rise to litigation may be reviewed
in the competent courts.

205. The Administrative Court is empowered with general
jurisdiction to hear appeals against administrative acts of entities, organs
and services, up to the level of Director (Law 9/1999). For lodging an
appeal against acts of entities above the level of Director, the Court of
Second Instance is competent.

1) Declaration of illegality

206. Norms inserted in administrative regulations may be declared
illegal by the courts in accordance with the Code of Procedure in
Contentious Administrative Matters (Articles 88 ff.).

Following three illegality cases concerning the same norm, the decision
of illegality may be declared with universal application and with effect

from the date that the relevant administrative regulations entered into force.

2) Compensation and rebabilitation for victims

207. Whosoever intentionally or culpably illicitly violates a right
of another person or any legal provision intended to protect another

person’s interests, shall have to compensate the damage arising from
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such violation (Article 477 of the Civil Code).

208. In criminal procedure, requests for civil liability shall, as a rule,
be included in the relevant case. However, if the request is not made, the
judge can award an amount as compensation for damages if the plaintiff
does not oppose this and there is sufficient evidence of the causes and
amount to be awarded according to the general criteria of civil law.

209. Any defendant found guilty shall pay the victim compensation.
Whenever he is unable to do so or cannot be located there are alternative
mechanisms for compensation. Victims of violent crime enjoy protection in
requesting various kinds of subsidies from the MSAR government in order
to alleviate the effects of physical injury, inability to work or the right to
family support in the event of death (Law 6/98/M).

210. Special law regulates the extra-contractual civil liability of
the Administration, heads of government services and other civil servants,
arising from acts of public management (Article 36 (2) of the Basic Law
and Decree-Law 28/91/M, of 22 April).

3) Exctent to which decisions and jurisdictional appeals are binding and implemented

211. In the MSAR legal system there is no doctrine of binding
precedent. The court decisions are compulsory for all public and private
entities and prevail upon the decisions taken by any other authorities.
Laws of procedure regulate the terms under which court decisions affecting
any authority are implemented, and specify the sanctions that should be
applied in the event of non-compliance.

212. It should be noted that it is a fundamental principle of the
MSAR legal system that a court cannot abstain from reaching a decision

by invoking a default or obscurity of the law, or alleging an unresolvable
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doubt about the facts in question (Article 7 of the Civil Code).

C. Protection of rights guaranteed under international human

rights instruments
1) Fundamental rights gnaranteed under the Basic Law

213. The fundamental rights contained in Chapter III of the Basic
Law are primarily rights to freedom, but some of the social and cultural
rights also feature therein. Chapter III enumerates a list of fundamental
rights and freedoms, also protected under various international instruments,
but its provisions are not exclusive. Therefore the enumeration of
Chapter III is not exhaustive. Other chapters of the Basic Law comprehend
fundamental rights. For instance, basic economic rights are accommodated
in Chapter V, which refers to the economy.

214. All persons, in addition to MSAR residents, enjoy the
fundamental rights contained in the Basic Law, in accordance with the
law (Article 43 of the Basic Law).

1.a) Rights to freedom

215. The Basic Law guarantees the freedom of the person and the
inviolability of human dignity (Articles 28 and 30).

216. Its Article 30 (1), apart from establishing the inviolability of
human dignity, enshrines the prohibition of humiliation, slander and false
accusation against anyone in any form and the right to personal reputation
and the privacy of private and family life.

217. Article 25 of the MSAR Basic Law stipulates the right to
equal treatment before the law, freedom from discrimination, irrespective

of nationality, descent, race, sex, language, religion, political or ideological
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beliefs, educational level, economic status or social conditions.

218. Article 27 enshrines the freedom of speech, of the press and
publication, freedom of association, of assembly, and procession and of
demonstration.

219. Article 38 establishes the freedom of marriage and the right
to form and raise a family.

220. Article 34 (1) and (2) assures the freedom of conscience, the
freedom of religious belief, the freedom to preach and to conduct and
participate in religious activities in public.

221. Consistent with the principle of religious freedom, Article 128
(1) states that the MSAR government shall not interfere in the internal
affairs of religious organisations or in the efforts of the religious
organisations and believers in Macau to maintain and develop relations with
their counterparts outside Macau, or restrict religious activities which do
not contravene the laws of the Region. Furthermore Article 128 (2)
establishes that religious organisations may, in accordance with the law,
run seminaries and other schools, hospitals and welfare institutions and
provide other social services. Schools run by religious organisations may
continue to provide religious education, including courses in religion.
Religious organisations shall, in accordance with the law, enjoy the rights
to acquire, use, dispose of and inherit property and the right to receive
donations. Their previous property rights and interests shall be protected
by law (paragraph 3 of the same Article).

222. The inviolability of the home and other premises, as well as
the prohibition of arbitrary and unlawful search of, or intrusion into,
anyone’s home or other premises is established in Article 31. Freedom
and privacy of communications is ensured in Article 32.

223. Article 28 (2) guarantees that no one shall be subjected to
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arbitrary or unlawful arrest, detention or imprisonment and assures, in
the event of arbitrary or unlawful arrest, detention or imprisonment, the
right to apply to the court for the issuance of a writ of hbabeas corpus.
Paragraph 3 of the same Article establishes the prohibition of unlawful
search of the body or deprivation or restriction of freedom of the person
and paragraph 4 forbids torture or inhumane treatment.

224. According to Article 29 (1) no one can be punish except for
acts that constitute a crime under existing law and they shall be punished
for it as expressly prescribed by law at that time. Paragraph 2 affirms that
anyone charged with a criminal offence shall enjoy the right to an eatly
court trial and shall be presumed innocent until convicted.

225. The right of abode of MSAR residents is specified on Article
24.

2206. Article 33 guarantees freedom of movement within the MSAR
and the freedom of emigration to other countries and regions. Article 35
ensures the freedom of choice of occupation and work.

227. Article 36 assures the right to resort to law and to have access
to the courts, to legal counsel, to judicial remedies and the right to institute
legal proceedings in the courts against the acts of the executive authorities

and their personnel.

1.b) Economic, social and cultural rights

228. Article 6 ensures that the right of private ownership of
property shall be protected by law and Article 103 states that the MSAR
shall, in accordance with the law, protect the right of individuals and legal
persons to the acquisition, use, disposal and inheritance of property.

229. The right and freedom to form and join trade unions, and to

strike is granted in Article 27.
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230. Article 38 (2) and (3) affirms, respectively, the protection of
the legitimate rights and interests of women and of minors, the aged and
the disabled.

231. Article 39 enshrines the right to social welfare in accordance
with the law.

232. Article 37 assures the freedom to engage in education,
academic research, literary and artistic creation, and other cultural
activities and Article 122 (1) attests that all educational institutions in the
MSAR shall enjoy their autonomy and teaching and academic freedom in
accordance with the law. Article 122 (2) stipulates that educational
institutions of all kinds may continue to recruit staff and use materials
from outside the MSAR and that students enjoy freedom of choice of
educational institutions and freedom to pursue their education outside
the Region.

233. Article 125 (2) declares that the MSAR government shall
protect by law the achievements and the lawful rights and interests of

authors in their literary, artistic and other creations.

2) Fundamental rights guaranteed under ordinary law

234. The fundamental rights enshrined by the Basic Law and the
human rights instruments are protected, developed and strengthened by
the laws in force in the MSAR.

235. Article 39 (1) of the Criminal Code of Macau forbids the death
penalty and imprisonment for life, or for an unlimited or unspecified period
of time. The protection of life, the most important legal asset in the set
of values enshrined by the MSAR criminal law, is provided by means of
several norms, which expressly punish violations against human life. The

rights to liberty and security and also the right not to be deprived thereof
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except in accordance with the principles of fundamental justice are also
guaranteed by the Criminal Code.

236. Under Article 237 (a) of the Code of Criminal Procedure, an
individual held in detention by an organ of the criminal police for a
maximum period of 48 hours shall be presented before the judge of criminal
instruction for a summary hearing or for interrogation, or for a coercive
measure to be applied. Furthermore, any person who is held on remand
custody is entitled to be judged within the shortest time possible compatible
with the rights of defence. Once the maximum periods for remand have
expired, this measure can no longer be applied and the accused must be
freed at once (Article 201 of the same Code). Vatious other rights, including
the right to be secure against unreasonable search and seizure, rights on
arrest or on being charged with an offence, the right not to be subjected
to cruel or unusual treatment or punishment, and the right against
self-incrimination are protected under the Code of Criminal Procedure.

237. Law 5/98/M of 3 August regulates freedom of religious belief
and worship and of profession of faith. This law recognises and safeguards
the freedom of religious belief and worship, ensuring that professions of
religious faith and other religious entities are given the appropriate legal
protection. It also establishes the inviolability of religious belief. It stipulates
that no one can be the object of prejudice, persecution, or be deprived
of his rights, exempted from obligations or civic duties for not professing a
religious faith, or because of his religious beliefs or practices, except for
the right to conscientious objection, under the terms of the law.

238. According to the same law, the MSAR does not profess any
religious faith, and its relations with religious faiths are based on the
principle of separation and neutrality. To this effect, Article 3 (3) states

that the MSAR ‘does not interfere in the organisation of religious faiths
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or the exercise of their activities and worship and does not make any
comments on religious issues’. Similarly, paragraph 2 of the same Article
mentions that religious faiths are free to organise themselves as they wish,
and to carry out their activities and worship’. Article 4 reasserts the

principle of equality of religious organisations before the law.

D. Manner in which human rights instruments are made part of
the MSAR legal system

1) Application of treaties in the MSAR

239. The MSAR enjoys a high degree of autonomy except for
defence and foreign affairs, which are the responsibilities of the Central
People’s Government. Notwithstanding the MSAR’s non-sovereign status,
the Basic Law stipulates that the Central People’s Government can
authorise the Region to conduct some external affairs. Furthermore, the
MSAR can exercise, by itself, considerable powers regarding certain
appropriate fields, including the economic, trade, financial and monetary,
shipping, communications, tourism, cultural, science and technology and
sports fields.

240. The application to the MSAR of international treaties to which
the People’s Republic of China is a Party is decided by the Central People’s
Government upon seeking the views of the MSAR government and
according to the circumstances and the MSAR’s needs (Article 138 (1) of
the Basic Law). Previous treaties in force in Macau to which the People’s
Republic of China is not a Party may continue to apply in the MSAR
(Article 138 (2) of the Basic Law).

241. In fact, one of the fundamental pillars of the Macau legal
system, which is based on the continental Roman-Germanic family of

law, is precisely that international and domestic laws are part of the same
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general legal order operating simultaneously in regard to the same subject
matter.

242. Another cornerstone of the Macau legal system is the principle
of publication of laws. Pursuant to this, Articles 3 (6) and 5 (1) of Law
3/1999, of 20 December, established that international agreements
applicable in the MSAR shall be published in the Official Gazette.

243. Once international treaties duly ratified or approved by the
People’s Republic of China, or in the case of the above mentioned
appropriate fields by the Chief Executive, are published in the Offcial
Gazette, they immediately and automatically become part of the MSAR legal
order.

244. There 1s no need to incorporate international law into domestic
law in order to effect its application. Nevertheless, reservations and
declarations made at the time of the assumption of the international
obligation or the wording of an international instrument may imply that
one or more of its clauses can not be self-executing. In those cases, though
the international provisions still entirely and directly effective, they must
be implemented by means of domestic legislation. This is what happens,
for example, with the provisions of the International Covenant on Civil
and Political Rights, the International Covenant on Economic, Social
and Cultural Rights, and international labour conventions (Article 40 of
the Basic Law).

245. In the event of a conflict between international and domestic
law, international agreements applicable in the MSAR take precedence

over domestic ordinary law (Article 1 (3) of the Civil Code).
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2) Can human rights instruments be directly invoked or enforced through the Courts

and administrative machinery?

246. As explained above, once the necessary requirements have
been fulfilled, the international law automatically becomes a part of the
MSAR legal order and therefore it is enforced in exactly the same manner as
all the other laws. The available remedies, either non-judicial or judicial,
are the same. All persons, natural or legal, are equally subject to the law.
The administrative authorities, within the sphere of their own powers, are
responsible for enforcing the law, and like anyone else, they can be liable
for any eventual breaches. When someone has the necessary “/ocus stands”
and invokes a provision of the law (international or domestic), it is

ultimately for the courts to decide how and whether that law is enforced.

IV. INFORMATION AND PUBLICITY

A. Government measures to promote the dissemination of human

rights

247. Over recent years, the international human rights treaties in
force in Macau have been extensively publicised. The government and its
departments have taken several measures to promote the information and
dissemination of human rights in the local community. This has been done
mainly through the media but also using contests, inquiries and interactive
means as well as through the distribution of specially focused brochures
and leaflets. Fundamental rights are also incorporated in the school
curriculum in several disciplines.

248. Many of the actions undertaken to promote awareness of

fundamental rights and duties are specially targeted, in close connection
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with neighbourhood associations, towards workers’ unions and educational
centres. The Legal Translation Office also provides a service offering legal

information on a daily basis in some of the largest Macau newspapers.

B. Report writing

249. The Central People’s Government is responsible for the
submission of reports in respect of the MSAR under various human rights
treaties. Continuing the practice followed prior to the establishment of
the MSAR concerning the local application of the international Covenants,
the draft reports are prepared by the MSAR government.
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PR OF CHINAS 2004 INITIAL REPORT UNDER
ARTICLE 44 OF THE CONVENTION CONCERNING
THE APPLICATION OF THE CRC TO MACAO "~

(PART II)

Introduction

1. The present report is the first to be submitted by the People’s
Republic of China under the terms of article 44 of the Convention on
the Rights of the Child (hereinafter referred to as the Convention) for
the application of the Convention to the Macao Special Administrative
Region of the People’s Republic of China (MSAR).

2. The Convention entered into force for Macao on 27 May 1999".

*CRC/C/83/Add.9 (Part II), 27 September 2004 [27 June 2003].

* For the first and second parts of the second periodic report submitted by the
Government of China, see document CRC/C/83/Add.9 and CRC/C/83/Add.9 (Patt I).
For the initial petiodic repott submitted by China, see CRC/C/11/Add.7; for its
consideration by the Committee on 28 and 29 May 1996, see CRC/C/SR.298-300 and
CRC/C/15/Add.56. The annexes may be consulted in the files of the Secretatiat.

I By letter of notification deposited with the Secretary-General of the United Nations
on 27 April 1999, the Government of the Republic of Portugal extended the Convention to
Macao. On 19 October 1999, the Government of the People’s Republic of China notified
the Secretary-General on its assumption of the responsibility for the international
obligations arising from the application of the Convention to the MSAR. The text of
the Convention was published in the Macao Official Gazette, No. 37, 14 September 1998.
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3. This report, prepared as suggested in the general guidelines
adopted by the Committee on the Rights of the Child regarding the
form and contents of periodic reports to be submitted by State Parties
of the Convention, should be read jointly with the third part of the
second revision of the People’s Republic of China’s core document
(HRI/CORE/I/Add.21/Rev.2), submitted to the Secretary-General on 3
October 2000. Therefore, data concerning the territory and population,
political structure and the general legal framework within which human
rights are protected in MSAR concur with those in the above-mentioned

third part of the core document that is referred to in full.

I. GENERAL MEASURES OF IMPLEMENTATION

4. Prior to the extension of the Convention to Macao, no major
inconsistencies were found between local law and the Convention. Thus,
no significant changes in Macao’s legal system were made in order to bring
it into line with the Convention’s provisions.

5. It should be noted, nevertheless, that since the Convention
became applicable some legal measures were adopted with the intent of
providing a better guarantee of some of the rights also provided for in
the Convention. Such is the case of the legislation on: (a) the administration
of juvenile justice; (b) compulsory education until 15 years of age; (c)
adoption; and (d) the right of association.

6. After the establishment on 20 December 1999 of MSAR, its
Basic Law was put into effect. MSAR’ Basic Law has constitutional value
and stipulates that local laws “and other normative acts previously in
force in Macao shall be maintained, except for any that contravenes this

Law, or are subject to any amendment by the legislature or other relevant
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organs of the Macao Special Administrative Region in accordance with
legal procedures” (article 8, see also arts. 18 and 145).

7. Chapter III of the Basic Law enshrines the fundamental rights
of all MSAR residents. Article 38 (3) affirms specifically the protection
of the legitimate rights and interests of minors.

8. In recent years, treaties on international human rights in force
in Macao have been extensively publicized. The Government and its
departments have taken several measures to promote information on
and dissemination of human rights — including the rights of the child —
in quizzes and interactive technology as well as through the distribution of
specially focused brochures and leaflets. The subject of fundamental rights
is also incorporated in the school curricula of several courses.

9. Many of the initiatives to promote the awareness of fundamental
rights and duties are specially targeted and organized in close connection
with neighbourhood associations directed towards workers’ unions and
educational centres.

10. The Legal Information Division of MSAR’ Justice Affairs
Department also provides a service that offers legal information through
some of the largest Chinese newspapers, including:

— In the daily O« Mun lat Pou, weekly publications since 1994, in
the columns “Know the laws of Macao” and “A summary of the Official
Gazette”,

— In the daily Iz Kio, since 1994, a weekly feature “Introducing
recently published ordinances”, and since 1995 the weekly publication of
“Various aspects of Macao Law”;

— In the daily $7 Man Pou, since 19906, the weekly feature “Talking

about the Law in Macao”’; and
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— In the daily Correio Sino-Macaense, the weekly publication “A
summary of the Official Gazette”.

11. With reference to the rights of the child, the newspapers Oz
Mun Iat Pou, Va Kio and 87 Man Pou have already published 9, 12 and 5
articles, respectively.

12. Other special programmes on legal affairs have been aired
over the radio and TV in addition to information campaigns at secondary
schools.

13. The Chinese-language radio station Oz Mun Tin 167 has been
regularly broadcasting since 1994 the programme “Encyclopedia of the
law”, as well as transmitting a summary of the Official Gazgette — in both
Cantonese and Mandarin — highlighting the most important laws published
during that week. Children’s rights are constantly in focus on the

“Encyclopedia of the law”, with themes such as adoption, criminal

responsibility, smoking and pornographic material, the right to education
and minot’s capacity.

14. The Chinese channel of Macao Television Broadcasting every
Tuesday shows a programme entitled “Questions and Answers”, in which
issues on justice are submitted to the lawyers in the studio, specifically on
themes related to childhood and youth. Educational Television of Macao
transmits three times a week a programme in which a lawyer and a scholar,
both from the Judicial Affairs Department, talk about numerous legal
subjects in a comprehensible style. Within this field, it is appropriate to refer
to a series of four programmes dedicated to the Convention, broadcast
between April and May 1999.

15. As soon as the International Covenant on Civil and Political

Rights and the International Covenant on Economic, Social and Cultural
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Rights were extended to Macao, as of 27 April 1993, the Legal Information
Division started publishing a bilingual brochure in Chinese and Portuguese,
entitled: “Basic rights applicable in Macao”. Along the same lines, it also
published brochures in Chinese on the following: “Rights, laws and
guarantees”, “Residence in Macao”, “Workers rights” and “The social
security system””.

16. Lastly, worth mention is the existence in MSAR of a
commission composed of representatives from several public services and
social and youth organizations that annually prepare the celebration of
International Children’s Day. Amongst other things, the commemorative
activities consist of shows, competitions, seminars and visits to MSAR’s
government bodies, and are essentially directed towards children and youth.
The underlying objective of the commemorations is to create awareness of

children’s rights amongst the population.

II. DEFINITION OF THE CHILD

17. According to article 1 of the Convention, a child is any human
being below the age of 18, unless, under the law applicable to the child,
majority is attained earlier. This corresponds to the status of minority for
civil purposes in MSAR’ legal order: minors are all persons who have not
attained the age 18 (article 111 of the Macao Civil Code).

Medical and legal counselling without parental consent

18. There is no specific law governing the right of a child to consult
a doctor or a lawyer without parental consent. Nevertheless, within certain

limits, that right may result from some legal provisions. Firstly, parents have
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the duty to allow their children a certain degree of autonomy in running
their own lives, depending on their level of maturity. An exception to the
power of parents to represent their children is made in the case of “ pure
personal acts” . Thus, it appears that children are legally entitled to consult a
doctor or a lawyer when health or legal problems compatible with their age
and maturity arise, provided that such problems are not especially serious
and do not involve major costs (arts. 1733 (2) and 1736 (1) of the Civil
Code).

Medical treatment or surgery without parental consent

19. In the field of health, the law states that any medical act can only
be carried out if the person concerned freely gives his/her informed
consent. In cases of surgical intervention, consent shall be given in writing,
Whenever in the terms of the law the minor is incapable of consenting to a
surgical intervention, it cannot be performed without the authorization of
the minor’s legal representative. If the latter for any reason cannot grant that
authorization, the court shall render the appropriate decision. For that
purpose, the law requires the court to take into account the opinion of the
minor, in accordance with his/her age and level of maturity (arts. 5 (1) (3)
and 6 (2) of Decree-Law 111/99/M).

20. The donation of organs and tissues of human origin by a minor
is also subject to the authorization of the minor’s legal representative. Yet, it
also depends on the non-opposition of the minor or, if the minor has
capacity of understanding and free will, on his/her expressed consent
(article 7 of Law 2/96/M).

21. Relating to mental health, Decree-Law 31/99/M states that a

minor over the age of 14 years can: (a) decide to receive or refuse the
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diagnostic and therapeutic interventions proposed; (b) not be subjected to
electroconvulsive therapy without his/her ptior written consent; and (c)
accept or refuse taking part in research, clinical experiments or academic
training programmes. The legal representatives exercise these rights when
the patient is a minor under the age of 14 years.

22. On the subject of abortion, a pregnant girl aged 16 years and
over has the right to consent to her own abortion, in cases where abortion is
permitted by law (Dectee-Law 59/95/M).

Compulsory education

23. All children aged between 5 and 15 years old are legally required
to attend school. (Further details on compulsory education are given in
paragraphs 368 to 370 below, in connection with article 28 of the

Convention).

Admission to employment or work, including hazardous work,

part-time and full-time work

24. The minimum age for admission to employment or work in the
public service is 18 years old and in the private sector is 16 years old. Under
the condition that the minor’s required physical capacity for the exercise of a
particular work has been previously attested, the law exceptionally allows the
employment in the private sector of persons aged under 16 but not younger
than 14 years old (article 11 of Decree-Law 87/89/M and arts. 39 and 42 of
Dectee-Law 24/89/M). (Further details are given in paragraphs 489 to 494

below, in connection with article 32 of the Convention).

103



MACAU LAW JOURNAL

Marriage

25. The minimum legal age for marriage for both sexes is 16
years of age. Yet, if the person is aged between 16 and 18, the law
requires the parents or the guardian to give their consent to the marriage.
Nevertheless, if there are convincing reasons that justify the celebration
of marriage and the minors have sufficient physical and mental maturity,

at their request the court can grant the necessary authorization (arts.
1479 (a) and 1487 of the Civil Code).

Sexual consent

26. The minimum age of consent for sexual acts is 16 years, both
for heterosexual and homosexual acts (articles 168 and 169 of the Macao
Criminal Code).

Voluntary enlistment in the armed forces

27. There is no conscription into the armed forces in MSAR.
The Central People’s Government of the People’s Republic of China is
responsible for the defence of MSAR (article 14 of the Basic Law).

Criminal responsibility

28. The age of criminal responsibility is 16 years (article 18 of
the Criminal Code). (Further details are given in chapter VIII, section B,
which deals with children involved with the system of administration of

juvenile justice).
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Deprivation of liberty, including by arrest, detention and

imprisonment

29. Starting from the age of 106, a young person may be subject
to punishment by imprisonment or any other kind of deprivation of
liberty penalty. Young offenders between 12 and 16 years old may be
deprived of liberty if, according to their educational needs, the court decides
that they have to be placed at an educational establishment (articles 6 (1)
and 35 of Decree-Law 65/99/M). (These issues will also be further detailed
in chapter VIII, section B, which deals with children involved with the

system of administration of juvenile justice).

Capital punishment and life imprisonment

30. The Criminal Code forbids the death penalty and imprisonment
for life, or for an unlimited or unspecified period of time. Additionally,

the penalty of imprisonment can never exceed a duration of 30 years

(arts. 39 (1) and 41 (2) (3)).

Giving testimony in court, in civil and criminal cases

31. There is no age limit for children testifying in court. Under
MSAR’s law, any person who is not under judicial restrain on mental
grounds can give testimony. A person cannot refuse to testify, unless
otherwise specifically determined by law (article 517 of the Macao Civil
Procedure Code and article 118 (1) of the Macao Criminal Procedure
Code). Such is the case of descendants who can refuse to testify as
witnesses in civil proceedings involving their ancestors and vice versa.
The judge must draw attention to this right of refusal (articles 519 (1) (a)
and (2) of the Civil Procedure Code).
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32. With reference to the criminal proceedings, there are special
rules concerning the questioning of children below the age of 16 years.
Solely the judge presiding at the trial carries out the hearing. At the end
of the hearing, the Procurator (who in MSAR acts as the public prosecution)
and the lawyers can request for the judge to pose additional questions to
the witnesses. Evidence of a child under 16 years of age shall be given

unsworn (articles 81 and 330 of the Criminal Procedure Code).

Lodging complaints and seeking redress before a court or other

relevant authority without parental consent

33. In accordance with article 44 of the Civil Procedure Code, a
minor can only face trial through his/her legal representative, with the
exception of acts within his/her legal capacity. Whenever parental authority
is exercised jointly by both parents, the institution of civil actions in the
interest of the minor requires the agreement of both of them.

34. It should be noted, however, that in some cases the minor
has the necessary locus standi to institute legal proceedings. For example,
the minor can plead to the court in order to obtain social protection or
maintenance, and or the alteration of a previous decision relating to
maintenance (article 79 (1) and 107 of Dectree-Law 65/99/M). As already
mentioned in paragraph 25, minors aged 16 to 18 can request a court

authorization in order to get married.

Participating in administrative and judicial proceedings affecting
the child

35. There are several provisions within the Civil Code ensuring

that the minor is heard in court.
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36. For instance, when parental authority is exercised jointly by
both parents, yet they disagree on some issue of particular importance,
either of them can appeal to the court, which will attempt to reach
conciliation. If an agreement is not reached, the court will hear the child
over 12 years of age involved in the case, except when important
circumstances advise against it (article 1756 (2) of the Civil Code).

37. The court, before appointing a guardian, shall also hear the
minor who has reached 12 years of age (article 1787 (2) of the Civil Code).

38. In the proceedings for adoption, the judge must hear the
adoptee over the age of 7 and under the age of 12 years, as well as the
children of the adopter and the adoptee, if over the age of 12 years.
Exception is made if these are deprived of the use of their mental capacities
or for any other reason there are serious difficulties in having them heard
(article 1836 of the Civil Code).

39. Within the system of juvenile justice, which comprises the
social protection regime and the educational regime, there are specific
rules concerning the hearing of minors. In fact, under those regimes a
minor who has attained the age of 12 must always be heard whenever

the application of appropriate measures is considered.

Legal capacity to inherit, to conduct property transactions

40. Private property and inheritance rights are specifically
guaranteed by the Basic Law (arts. 6 and 103).

41. Regarding the succession to estates of deceased persons,
MSAR’s law establishes that all persons born or conceived at the time of
the deceased’s death have the capacity to inherit. The descendants of the

deceased, regardless of being marital or non-marital children, are legal
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heirs. They respectively make up, together with the surviving spouse of,
as may be the case, alone, the first category of legal heirs (articles 1873 et
seq. of the Civil Code).

42. A minor over 16 years of age has legal capacity to administrate
assets acquired through his/her work. Moreover, the law recognizes as
having legal efficacy the minot’s acts regarding his/her current life to the
extent of his/her natural capacity and provided that only petty expenses
or small assets are involved. Acts related to the profession, trade or service
that the minor was authorized to practise by his/her legal representative
or practised within that trade, profession or service are also valid under
the law (article 116 (1) of the Civil Code).

Choosing a religion or attending religious school teaching

43. MSAR’s Basic Law ensures the freedoms of religion and
education (articles 25, 34, 37 and 128 of the Basic Law).

44. Parents have total liberty to choose their children’s schools,
other than those established by public authorities. They can object to their
children being forced to receive teachings that are not in accordance with
their own religious beliefs (article 15 (3) of Law 6/94/M).

45. Nevertheless, the patents’ power/duty to determine the religious
education of their children in conformity with their own convictions ceases
when the minors attain the age of 16. Thus, minors aged between 16 and
18 have the right to freedom of religion and belief (article 1740 of the
Civil Code).

Purchase of controlled substances

46. In MSAR it is prohibited to sell or offer, for the purposes of
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promotion, publicity or commercial information, tobacco to minors. The
presentation of an identification document before the act of purchase
may be required whenever there are doubts concerning the age of the
buyer; the refusal to present the identification document leads to the
presumption of the minority of the buyer. In the areas where tobacco is
sold, the correct warning signs should be posted, indicating that the sale
or offer of tobacco to minors under 18 years of age is prohibited (article
1-A of Law 21/96/M, as modified by Law 10/97/M).

47. Regarding the premises where smoking is prohibited, local
legislation states that it is forbidden to smoke in areas exclusively destined
for minors under 18 years of age, notably in childcare establishments,
recreational centres, holiday camps and other similar places. It is equally
forbidden to smoke inside basic, secondary, technical-professional and
higher education schools, except in the respective cafeterias or similar
areas of the two latter (article 4 (1) (b) and (c) of the same law).

48. Decree-Law 34/99/M, which regulates the trade and lawful
use of narcotic drugs and psychotropic substances, prohibits the sale to
minors of substances and concoctions in accordance with its annexed
tables I and IV”. If the minor has no one to represent him/her, these
substances should be delivered to the person who is in charge of him/her
ot has the responsibility for his/her education or care. The violation of
this provision is sanctioned with a fine of MOP$20,000 to 50,000 (arts.
41 (1) (2) and 67 (1)).

2 These table are in conformity with the World Health Regulations and international treaties
on drug substances.
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ITI. GENERAL PRINCIPLES
A. Non-discrimination (art. 2)

49. Articles 25 of the Basic Law states that “all Macao residents
shall be equal before the law, and shall be free from discrimination,
irrespective of their nationality, descent, race, sex, language, religion, political
persuasion or ideological belief, educational level, economic status or social
conditions”.

50. Fundamental rights, established in the Basic Law, including
the non-discrimination right, can only be subject to limitations in cases
provided by law. In fact, article 40 of the Basic Law, reaffirming the
application of the International Covenant on Civil and Political Rights,
the International Covenant on Economic, Social and Cultural Rights as
well as the international labour conventions in MSAR, stipulates that any
restriction to the rights and freedoms of MSAR’s residents has to be
prescribed by law and that such a restriction shall not contravene the
aforesaid treaties.

51. The non-discrimination right is embedded in the whole of
MSAR’s legal system. Several laws expressly reinforce this right in a positive
way as well as by means of repression of discrimination conducts or
actions.

52. For instance, the Law on Protection of Human Rights and
Human Dignity, which concerns biological and medical applications,
establishes that any form of discrimination against a person in virtue of
their genetic ancestry is prohibited (article 10 of Dectree-Law 111/99/M).
Another example is the Law on Freedom of Religion and Cult, which

stipulates that no one can be harmed, persecuted, deprived of rights or
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exempt from responsibilities or civic duties for not professing any religion,
or due to their convictions or religious practices (article 2 (3) of Law
5/98/M).

53. Furthermore, criminal law severely punishes the practice of
acts carried out for discriminatory reasons. Hence, racial discrimination
constitutes a specific and serious crime in MSAR, punishable with
imprisonment from six months to eight years. The crime of homicide is
aggravated when motivated by racial, religious or political hatred (articles
129 (1) (a) and 233 of the Criminal Code).

54. As far as children are concerned, in MSAR there is no
discrimination between different groups of children, neither between adults
and children. Even though all human beings are equal before the law; it is
considered that children have particular needs. Therefore, differences of
treatment on laws regarding children are solely on the necessity of

guaranteeing their protection.

B. Best interests of the child (art. 3)

55. Several provisions of the Civil Code specifically state that
certain decisions concerning the child must take into consideration the
“best interests of the child”. For instance:

— If the parents disagree on the choice of the child’s name, the
decision will be taken by a judge, who must decide in accordance with the
child’s interests (art. 1730 (2));

— In cases of divorce, de facto separation or annulment of the
marriage, the agreement of the parents in reference to the future of the
child, to his/her maintenance and the way in which this is to be provided

will not be approved by the court if it is not in the interest of the minor,
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namely the interest of maintaining a personal and direct relationship with
the non-custodial parent, should there be no agreement, the court shall
decide in consistence with the interests of the minor (art. 1760); and

— In adoption, it can only be decreed if, amongst other
circumstances established in the law, it presents genuine advantages for the
adoptee (art. 1820).

C. The right to life, survival and development (art. 6)

56. The right to life enjoys absolute protection in MSAR’s legal
system. Article 70 of the Civil Code states that all persons have the right
to life. Such a right cannot be renounced or waived and is not subject to
any legal or voluntary limitation. The death penalty is prohibited.

57. The protection of the right to life begins with the protection
of intra-uterine life; however, abortion is not punishable except within
circumstances determined by law.

58. The right to survival and development will be dealt with under
chapter VI, section B.

D. Respect for the views of the child (art. 12)

59. MSAR law recognizes a minor’s right to be heard on important
matters relating to his/her life. Whether within the family or at school, it
is considered relevant to hear the child and the young, since the
authoritarian concept of family relationships does not favour responsibility
nor autonomy.

60. The views of the child should be given due weight according

to the age and the maturity of the child in all family matters. In fact, even
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though the child is subject to parental authority until full legal age or
emancipation, parents must take into account the child’s opinions on
important family matters and grant the child autonomy when organizing
his/her life (articles 1732 and 1733 (2) of the Civil Code).

61. This right is reflected in several provisions of the Civil Code,
namely when conflicts over the exercise of parental authority arise or
within proceedings to appoint a guardian and to adopt a child (arts. 1756,
1787 and 1836). There are also other examples demonstrating how the
greatest possible degree of autonomy must be given to children while
running their lives. For instance, young people over 16 years of age are
entitled to administer property that they acquired as a result of their
work (art. 1743 (1) (d)), to decide on their religious education (art. 1740),
and to recognize without authorization from their parents or guardians a
child born out of wedlock (art. 1705 (2)).

62. It should also be noted that minors are entitled to seek judicial
protection against abuse of authority either within the family or by the
guardian or in the institutions where they are placed. The minor who has
reached 12 years old of age is always heard by the judge before the
application of any general measure under the social protection regime
(articles 67 (1) (b) and 82 of Dectee-Law 65/99/M).

03. As already noted above, under the education regime applicable
to minors between the ages of 12 and 16 years who have committed an
act established by law as a crime, misdemeanour or administrative offence,
the hearing of the minor must take place. Furthermore, that hearing has
to be carried out by the judge and is a compulsory element of evidence
in the investigation phase of such proceedings. In addition, if commitment

measures are applied to the minor, he/she is entitled to lodge complaints
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or to make statements (article 80 and 81 of Decree-Law 40/94/M
applicable by virtue of article 45 (m) of Dectree-Law 65/99/M).

64. Lastly, it should be highlighted that the Government of MSAR
is preoccupied with promoting the right of young people to participate
in taking their own decisions. As such, the attitude adopted is one that
fosters the monitoring by the young of government policies, through the

Youth Council.

IV. CIVIL RIGHTS AND FREEDOMS
A. Name and nationality (art. 7)
Right to a name

65. The right to a name, which includes the right to personal
identity and personality, is enshrined in MSAR’s civil law (article 82 (1) of
the Civil Code).

606. Identity is protected in two ways. On the one hand, every person
is entitled to use a name and to impose on others the obligation to address
him/her by that name. Both the omission of the name of a person and
the address by a different name are regarded as illegal. On the other hand,
each person is safeguarded from the use of his/her name by a third party.

67. Articles 1730 and 1731 of the Civil Code discuss the issue of
surnames, stating that the minor may use the surnames of his/her father
and mother or of only one of them. The choice of a name and surname
lies with the parents. In case of disagreement, the judge shall rule in
accordance with the child’s best interests. When paternity is not established,
the minor may take the surnames of the husband of the mother should

either party declare before the registrar that this is their wish.

114



MACAU LAW JOURNAL

068. The Macao Civil Registration Code stipulates, in its article 1,
that all births taking place in MSAR are subject to registration. Births
must be reported orally within 30 days at MSAR’s birth registration
office. Furthermore, hospitals have the obligation to report all births that
have occurred in the previous week. If the birth is not registered within
the appointed time limits, the registrar is compelled to inform MSAR
Procuratorate which, having gathered the necessary information, shall
request the judge to order a compulsory registration (arts. 76 and 78).

09. Abandoned children, or, newborns whose parents are not
known and have been discovered abandoned anywhere in MSAR, must
also have their births registered. In this case, the registrar shall give the
abandoned child a complete name composed of a maximum of three

commonly used names, without drawing attention to his/her status as an
abandoned child (articles 85 and 88 of the Civil Registration Code).

Right to a nationality

70. In accordance with the provisions or article 18 of the Basic
Law and of its annex III, the Nationality LLaw of the People’s Republic
of China is applicable in MSAR (published in MSAR’s Official Gazette by
notice of the Chief Executive 4/1999, of 20 December 1999).

71. Considering the specific MSAR situation, the Standing
Committee of the National People’s Congress of the People’s Republic
of China adopted on 29 December 1998 the “Interpretation on some
questions concerning implementation of the Nationality Law of the
People’s Republic of China in the Macao Special Administrative Region”.

72. Under the terms of point 1, paragraph 2 of the “Interpretation”,

residents of MSAR of Chinese and Portuguese origins can voluntarily
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choose the nationality of the People’s Republic of China and the nationality
of the Portuguese Republic. Whoever chooses one of these nationalities
is not allowed to keep the other. Before choosing from one of these
nationalities, these residents of MSAR enjoy the rights foreseen by the
Basic Law of MSAR, except for rights that are conditional on the holding
of a certain nationality.

73. In either case, the Chinese citizens of Macao who hold
Portuguese travel documents can continue to use them for travelling
purposes when passing through other countries or regions after the
establishment of MSAR, but are not allowed to enjoy Portuguese consular
protection in MSAR and in other regions of the People’s Republic of
China by reason of holding such documents.

74. Any person born in China (including Macao) or abroad whose
parents, or one of them, are Chinese nationals, has Chinese nationality.
Nevertheless, a person whose parents are both Chinese nationals and have
both settled abroad, or one of whose parents is a Chinese national and
has settled abroad, and who has acquired foreign nationality at birth does
not have Chinese nationality (articles 4 and 5 of the Nationality Law).

75. Foreigners and stateless persons, who are permanent residents
of MSAR, may acquire Chinese nationality through means of naturalization.
Petitions relative to nationality can include the minor children of the
petitioner (articles 4 (1) and 3 (3) of Law 7/1999, of 20 December).

Right to know his or her parents

76. Regarding the right to know one’s origins, it should be pointed
out that the birth certificate must bear the names of the mother and father
alike (article 81 (1) (e) of the Civil Registration Code).
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77. The person declaring the birth must identify, if possible, the
mother of the child. If the mother is not named on the birth certificate, the
court will conduct an informal inquiry. Maternity may also be established by
means of proceedings especially instituted by the child for that purpose
(articles 1658, 1667 and 1673 of the Civil Code and article 89 of the
Civil Registration Code).

78. There is a presumption that the father of a child born or
conceived in wedlock is the husband of the mother, although this
presumption may be set aside. The presumed paternity is obligatorily
mentioned in the child’s birth certificate (articles 1685 and 1694 of the
Civil Code and article 95 of the Civil Registration Code).

79. In the case of a child born or conceived out of wedlock,
paternity can be established if the father recognizes the child as his own
ot by an appropriate judicial decision (articles 1657 (2) and 1701 of the
Civil Code and article 97 of the Civil Registration Code).

80. It should be noted that there is an official inquiry as to the
paternity of the child whenever the birth certificate of the minor only
mentions maternity (articles 1716 et seq. of the Civil Code and article 98

of Civil Registration Code).

B. Preservation of identity (art. 8)

81. With regard to the change of a name, the Civil Registration
Code, in article 83, establishes that such an alteration is subject to
authorization by the Chief Executive, except in some cases where changes
are recorded in the registrar through verbal request by the interested party
(for example, in the cases establishing parent-child relationships, adoption

and marriage).
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82. In the case of adoption, the first name of the adopted child
is maintained but he/she is given a new surname composed of the
surnames of their adopters. However, the court can, at the request of the
adopter and whenever it is justified, modify the first name of the adopted
child, if the modification safeguards his/her legitimate interests, namely
the right of personal identity, and favours the integration in the new family
(article 1840 of the Civil Code).

83. Even though the adoption proceedings are and remain secret,
identifying information can be disclosed solely upon a court order if
there are strong reasons for it and at the request of legally concerned

persons, on the grounds and to extent decided by the court.

C. Freedom of expression (art. 13)

84. The fundamental rights of freedom of opinion and of
expression are fully guaranteed under MSAR’s Basic Law, which not only
specifically establishes in its article 27 these rights, but also ensures its

existence by virtue of its article 40.

D. Freedom of thought, conscience and religion (art. 14)

85. The Basic Law also ensures the freedoms of conscience and
religious belief as well as the freedoms to preach and to conduct and
participate in religious activities in public (art. 34).

86. Consistent with the right of freedom of religion, article 128
of the Basic Law states that the Government of MSAR shall not interfere
in the internal affairs of religious organizations, nor in their efforts and

those of their believers in Macao to maintain and develop relations with

118



MACAU LAW JOURNAL

their counterparts outside Macao, or restrict religious activities that do not
contravene the laws of the region.

87. Furthermore, article 128 determines that religious organizations
may, in accordance with the law, run seminaries and other schools, hospitals
and welfare institutions and provide other social services. Schools run by
religious organizations may continue to provide religious education.

88. Law 5/98/M, of 3 August, regulates freedom of religious
belief and worship and of profession of faith. This law recognizes and
safeguards the freedom of religious belief and worship, ensuring that
professions of religious faith and other religious entities are given the
appropriate legal protection. It also establishes the inviolability of religious
belief. It stipulates that no one shall be the object of prejudice, persecution,
or be deprived of his/her rights, exempted from obligations or civic
duties for not professing a religious faith, or because of his/her religious
beliefs or practices, except for the right to conscientious objection, under
the terms of the law.

89. According to the same law, MSAR does not profess any
religious faith, and its relations with religious faiths are based on the
principle of separation and neutrality. To this effect, its article 3 (3) states
that MSAR “does not interfere in the organization of religious faiths or
the exercise of their activities and worship and does not make any
comments on religious issues”. Article 4 affirms the principle of equality
of religions before the law.

90. Article 5 of the law mentioned above proclaims adequately
the content of freedom of religion, describing the rights therein contained,
to follow or not to follow a religion, to convert or to renounce one’s

beliefs, to fulfil or disregard the obligations of the espoused religion, to
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express personal convictions, display these convictions, separately or
together, in private or in public, to spread by any means the doctrine of
the religion they follow, practising the worship and rites pertaining to the
religion espoused.

91. The freedom to learn or to teach any religion in educational
establishments is also protected under article 10 of Law 5/98/M. The
teaching of any religion and its moral doctrine is carried out in institutions
that have the capability for such, without harming their pedagogic
autonomy and the students whose parents or whoever is exercising the
parental authority so request. This right can be exercised by students
aged 16 years old or above. Enrolment at schools managed by religious
organizations implies acceptance of an education in their religion and
doctrine.

92. Law 11/91/M, establishing the general framework for MSAR’s
education system, enshrines the right of all residents to education regardless
of race, belief and political or ideological convictions.

93. Criminal law protects the principle of freedom of religion
and cult, punishing those who offend religious feelings, as well as the
damage or theft of religious cult objects (article 198 (1) (c), 207 (1) (e)
and 282 of the Criminal Code).

94. The guarantee of freedom of conscience and religion is
further illustrated by the public holidays calendar applicable in MSAR,
which reflects the sociological and cultural variety that is typical of the
region. Thus, public holidays include the days commemorating: Universal
Brotherhood, the death of Christ (Easter), Buddha’s Day, the
Commemoration of Ancestors (Chong Yeong), the Immaculate

Conception and Christmas.
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95. The MSAR public hospital has two mortuary chapels, for the
celebration of Christian and Buddhist rites, respectively. Appropriate
religious facilities are available even to prisoners, as are visits by the
corresponding clergy.

96. Finally, not only are there no restriction in MSAR on freedom
of intellectual, artistic and scientific expression, but the law also protects
authors, both residents and others, since in the latter case there is material
reciprocity (article 37 of the Basic Law and article 50 (1) (2) of Decree-Law
43/99/M, of 16 August).

E. Freedom of association and peaceful assembly (art. 15)

97. Rights of association, meeting, procession and demonstration
as well as the right and liberty to organize and take part in associations

and strikes are guaranteed by article 27 of the Basic Law.

Right of association

98. The right of association is regulated under Law 2/99/M, and
articles 140 et seq. of the Civil Code.

99. Any group of persons may form an association without the
need for an authorization, provided that their objective is neither the
promotion of violence, nor the infringement of criminal law, nor
contrary to public order. Quasi-military armed associations, militarized
or paramilitary ones, and racist associations are prohibited under article 2
of Law 2/99/M.

100. Another aspect of the right of association is that nobody
can be coerced into joining an association or remain in it against his/her

free will. Anyone who coerces someone else under these terms is
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criminally responsible (article 4 of Law 2/99/M).

101. Young people’s associations are very popular in the MSAR.
They promote friendly contacts and community spirit coupled with a
mutual assistance between its members, by way of several cultural and
sporting activities. Young people’s associations also foster the involvement
of its members in different civil activities, exploring the creativity of the
young and training their leadership skills, providing them with a sense of

belonging, vocation and identification with the society.

Table 1
Activities of young people’s associations (number of participants)
Activity 1998/99 1999/2000 2000/01

Training activities 318 557 506
Competitions 655 517 388
Meetings/discussions 1,050 905 335
Exchanges 523 88 105
Exhibitions 2,750 4,000 -a
Inquiries and studiesb 1,668 2,791 1,678
Youth Prize for Social Services 403 481 494
Youth festivals 2,350 1,230 3,598
Other activities 85 - 370

Total 11,652 10,569 7.474

Source: “Education and training in numbers”, 2000/ 2001, Education and Yout Department
2 There were no activities in this school year

b Organized by the Education and Youth Department and the Macao Sports Development Board

102. Young people’s associations intervene as social partners of
the Government of MSAR, participating in the definition and execution
of youth policies when represented in the appropriate bodies (article 13
(2) of Law 6/94/M).

103. The Youth Council, created at the end of 1988, is composed

by (and in addition to persons nominated by the Chief Executive) the
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presidents of 12 associations or organizations linked to education or
youth affairs.

104. The purpose of the Youth Council is to support the Chief
Executive in the making of policies for the young and to ensure the
active involvement of young people’s organizations in the coordination
of programmes, measures and actions promoted and carried out by the
Government. To date, within this Council, there has been debated, amongst
other matters, the economic and social situation of the young in MSAR,
the role of young people’s associations, the issue of the young looking

for their first jobs and juvenile crime.

Right to meet and demonstrate

105. Law 2/93/M, as amended by Law 7/96/M, regulates the
right of meetings and demonstrations. This law, in its article 1, states that
MSAR’s residents “shall have the right to meet peacefully and without
arms, in public spaces, places open to the public or in private, without
requiring any authorization” and also that MSAR’s residents are entitled
to demonstrate.

106. Only meetings or demonstrations for purposes contrary to the
law are prohibited, though in all cases the right to criticize is safeguarded.
The exercise of these rights may only be restricted, limited or placed under
conditions in the cases provided by law.

107. The most remarkable feature and a true touchstone of the
rationale behind these regulations lies in the establishment of a legal
regime that assigns the exercise of the rights to meet and demonstrate
with no need for prior authorization, stating that it is enough to indicate

in advance the intention to meet or demonstrate.
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108. Meetings or demonstrations may not be carried out through
illegal occupation of public premises, open to the public or to individuals.
There are also time restrictions, since meetings or demonstrations are
not allowed between 00.30 a.m. and 7.30 a.m., except in closed premises,
show halls, uninhabited buildings or, where there are occupants, after
having obtained their written consent.

109. Police authorities can interrupt the course of meetings or
demonstrations only when organizers have been informed through the
official channels that they have not been authorized to hold these gatherings,
because their aim is contrary to the law or when they fail to stay within
the law and cause a serious disturbance to public security or the free exercise
of individual rights.

110. Counter-demonstrations are not prohibited, but police
authorities should take necessary precautions to permit meetings and
demonstrations to proceed without interference from countet-
-demonstrations, which could disturb the free exercise of the participants’
rights.

111. Counter-demonstrators who interfere with meetings or
demonstrations, preventing them from proceeding freely, shall be subject
to the sanctions provided for the crime of coercion. Persons carrying
arms in meetings or demonstrations, and persons holding meetings and
demonstrations that are against the law shall be subject to the penalty
provided for the crime of qualified disobedience, regardless of other
sanctions to which their actions may give rise. Any authority who
oversteps the legal conditions and prevents or attempts to prevent the
free exercise of the right to meet or demonstrate shall be subject to the

punishment provided for the crime of abuse of authority and to
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disciplinary proceedings.

F. Protection of privacy (art. 16)

112. The Basic Law guarantees the right of all MSAR’s resident
to their private and family life (art. 30 (2)).

113. The right to privacy is also recognized by the Civil Code. In
accordance with article 74 of the Civil Code, no person shall disclose the
private life of others. The extent of the right to privacy depends on the
situation and status of the individual.

114. The Framework Law on Family Policy equally recognizes
the right to private family life, with respect to initiative, organization and
autonomy of families and their communities (article 6 of Law 6/94/M).

115. The Criminal Code establishes penalties for certain acts that
adversely affect the right to privacy, such as the disclosure of information
relating to the intimacy of private life (art. 186), violation of privacy by
computer devices (art. 187), breach of secrecy (art. 189) and unlawful
records and photographs (art. 191). Besides, evidence obtained by means
of wrongful interference in private life without the consent of the
concerned person is void (article 133 (3) of the Criminal Procedure Code).

116. In order to ensure that the child’s right to privacy is respected,
procedures and proceedings within the educational and social protection
regimes are secret. Breach of the secrecy is a crime of violation of judicial
secrecy. Furthermore, the hearing of the minor takes place in the judge’s
chambers; aside from the Procurator, only those that the judge considers
as suitable can assist the hearing, If commitment or entrustment measures
are to be applied, a court hearing will take place. Such hearings are held

in camera and are open only to persons expressly authorized by the court
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to attend (articles 18, 20, 29, 35 and 77 (1) of Decree-Law 65/99/M).

117. In regard to the inviolability of the home, it must be
emphasized that article 31 of the Basic Law states that “the homes and
other premises of Macao residents shall be inviolable. Arbitrary or unlawful
search of, or intrusion into, a resident’s home or other premises shall be
prohibited”.

118. The Criminal Code punishes by imprisonment of up to one
year anyone who enters and remains in the home of another person
against the will of the owner. In certain circumstances this penalty of
imprisonment may be aggravated up to three years (art. 184).

119. All searches must be ordered by the court in the circumstances
and manner prescribed by law (articles 161 and 162 of the Criminal
Procedure Code).

120. Evidence obtained by means of wrongtul interference in the
home without the consent of the concerned person is void (article 113
(3) of the Criminal Procedure Code).

121. Concerning the inviolability of correspondence, article 32 of
the Basic Law stipulates that “the freedom and privacy of communication
of Macao residents shall be protected by law. No department or individual
may, on any grounds, infringe upon the freedom and privacy of
communication of residents except that the relevant authorities may inspect
communication in accordance with the provisions of the law to meet the
needs of public security or of investigation into criminal offences”.

122. Both the violation of correspondence and telecommunications
and the breach of secrecy of correspondence and telecommunications
committed by mail, telegraph, telephone or telecommunications employees

are considered as crimes (articles 188 and 349 of the Criminal Code).
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123. The seizure of correspondence and recordings of telephone
conversations or communications are subject to specific legal requirements
and only the court can order or authorize it. Evidence obtained by means of
wrongful interference in correspondence or telecommunications without
consent of the concerned person is void (articles 113 (3), 164 and 172 of
the Criminal Procedure Code).

124. The inviolability of correspondence is also safeguarded in
articles 75 and 76 of the Civil Code concerning the duty of non-disclosure
of confidential letters, personal and family memorabilia or other
confidential written material. Even in the case of a non-confidential letter,
the receiver may only make use of such a letter in the manner in which
the writer intended it to be used (article 77 of the Civil Code).

125. Imprisoned minors of 16 years of age and over have the
right to receive and mail correspondence. The director of the prison can
forbid the correspondence of prisoners with specific persons should this
threaten the security and order of the institution, or if the correspondence
has a harmful effect on the prisoners or renders their social reintegration
difficult (article 30 of Dectree-Law 40/94/M).

126. Correspondence written or mailed to the prisoner is subject
to inspection and censorship. The director of the prison can authorize
the retaining of any correspondence that endangers the security or order
of the institution, or could have a harmful influence on the recipient.
The prisoner is always informed of any confiscated correspondence
(article 31 of Dectee-Law 40/94/M).

127. There provisions of Dectree-Law 40/94/M ate also applicable
to minors aged between 12 and 16 years, who have committed an act

established by the law as a crime, misdemeanour or administrative offence,

127



MACAU LAW JOURNAL

and on whom were applied commitment measures within the educational
regime (article 45 (d) of Dectee-Law 65/99/M).

128. On the other hand, it is worth stressing that article 88 (1) of
Decree-Law 65/99/M establishes the right to the inviolability of
correspondence of minors who are entrusted to institutions within the
social protection regime.

129. As to the right to honour and reputation, article 30 of the
Basic Law recognizes the right of MSAR’s residents to their good name
and reputation, stating that “humiliation, slander and false accusation against
residents in any form shall be prohibited”.

130. Anyone who infringes the right to honour and reputation is
liable to punishment under the Criminal Code for the crimes of libel,
slander and calumny (arts. 174, 175 and 177). Victims may obtain
compensation for moral and/or material damages suffered.

131. The Civil Code also safeguards this right, stating that all
persons have the right to protect themselves against accusations or
offensive judgements of their honour and respect, good name and
reputation, credibility and decorum. The right to honour cannot be

renounced or waived (art. 73).

G. Access to appropriate information (art. 17)

132. The freedom of the press and of publication benefit from
special protection by virtue of article 27 of the Basic Law.

133. Law 8/89/M, establishing the legal framework for television
and radio broadcasting, considers that the aim of broadcasting is, amongst
others: (a) to contribute to information, promotion of social and cultural

progress and civic and social conscience of residents; (b) to promote the
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dissemination of educational or training programmes; and (c) to contribute
by way of balanced programming towards information, recreation and the
promotion of the public’s education and culture, taking into consideration
their diversity of ages, occupation, interests and origins.

134. Television and radio broadcasting is carried out in an
independent and autonomous manner as far as programming is concerned,
and no public or private body can prevent or enforce the broadcasting
of programmes.

135. There are, however, certain limits to this freedom. It is
prohibited to broadcast any programmes that: violate rights, freedoms
and fundamental guarantees; incite the practice of crimes or promote
intolerance, violence or hatred; or are considered by law as pornographic
or obscene. Also, it is mandatory to include in the general programming
news on local, Portuguese, Chinese and international current information,
as well as programmes of a cultural and sports nature.

136. With reference to cable television, it is important to note
that for the broadcasting of programmes or audio-visual segments with
adult content, it is compulsory that the viewing channel not be directly
accessible, through the use of electronic decoders or other equipment
that obstruct viewing or listening,

137. To contribute efficiently to the expansion and intensification
of education for the masses, namely within the fields of education and
civic formation, a special project called the “Educational Television of
Macao” was created within the Polytechnic Institute, specially conceived
to teach the MSAR’s official languages and to broadcast civic educational
programmes (Order 2/GM/95).

138. MSAR’ law also contains special provisions aimed at
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protecting children in their access to information in general and to public
events and entertainment.

139. Access by children to pornographic or obscene material is
prohibited. Law 10/78/M forbids obscene billboard posting or display in
public spaces, sales display or sale, exhibition, broadcasting or publicity
of any forms of pornographic or obscene material, except in appropriate
establishments that must be exclusively run for such purposes and duly
authorized to that effect. Such establishments must be located at least 300
meters away from educational establishments, parks or kindergartens and
they are not allowed to sell to minors under the age of 18, neither to employ
them in such sales.

140. In the establishments of rental and sale of videos, “laset”
discs and computer equipment, the packaging and display of material of
a pornographic nature must take place in a duly protected and separate
area from the other equipment (article 36 of Dectree-Law 47/98/M).

141. Law 7/89/M which establishes the framework for advertising
activity, contains specific rules on advertising addressed to minors.
Advertising messages directed to children and the young should take into
account their psychological vulnerability and should abstain specifically
from: (a) containing and phrases, and (b) implicitly inculcating them with
a sense of inferiority for not using or consuming the advertised good or
service.

142. In addition, the use of minors in advertising is only permitted
when there is a direct connection between them and the product or
service being advertised. The publicity for alcoholic drinks and tobacco
cannot make use of the presence of minors or incite children to consume

them, and cannot be broadcast over the radio and television between 7 a.m.
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and 9 p.m.

143. The Show Classification Committee, aiming at the pedagogical
and educational formation of the population and the defence of public
moral and customs, defines the age classification of entertainment events,
according to the following levels: Group A, for all; Group B, not advisable
to minors under 13 years of age; Group C, not advisable to minors under
18 years of age and forbidden to minors under 13 years of age; and Group
D, forbidden to minors under 18 years of age (article 8 of Decree-Law
15/78/M).

144. Group D includes performances that carry a theme which
advocates crime and the use of drugs, dignifies violence for its own sake,
or exploits sexuality and perversion. Sports, circus and bullfighting events, if
taking place in the morning or afternoon, are generally classified “for all”
(Group A); however, boxing and professional fighting events, including
martial arts films, are generally classified under Group C.

145. On the other hand, it is prohibited for minors under 18 years
of age to attend public places where professional dancers perform, notably
in nightclubs, discotheques and cabarets as well as saunas and massage
establishments. Minors under 16 years of age are prohibited from entering
establishments where billiards, bowling and karaoke take place (article 10 (3)
of Decree-Law 15/78/M and articles 31, 33 and 35 of Decree-Law
47/98/M).

146. Finally, it must be stressed that numerous books and magazines
suitable for children and young people are available in MSAR. There are
various libraries, two of them itinerant, offering different services like
thematic exhibitions and consultation. All of the libraries have access to

computers that are connected to the Internet.
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147. Other than this, the majority of primary and secondary
schools have their own libraries. As soon as students enrol in primary
school, they are encouraged to visit these libraries, so that they can learn

to find, handle and take care of the available books.

H. The right not to be subjected to torture or other cruel, inhuman

or degrading treatment or punishment (art. 37 (a))

148. MSAR’ law forbids torture or inhuman treatment at all
levels.

149. In fact, the prohibition stipulated in article 37 (a) of the
Convention that “no child shall be subjected to torture or other cruel,
inhuman or degrading treatment or punishment” corresponds to the
guarantee laid down in article 28 of the Basic Law.

150. The International Covenant on Civil and Political Rights and
the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment are applicable to MSAR. As already mentioned,
the death penalty cannot be imposed in any circumstances. Equally, there
is no life imprisonment penalty.

151. Under the Criminal Code, torture or other cruel, inhuman
or degrading treatment is an offence when carried out by a public official
or someone who usurps that function by his/her own initiative or by a
higher order. The crime covers any act by which severe pain or suffering,
whether physical or psychological, is inflicted on a person, or through
the application of chemical substances, drugs or the employment of any
other means, for the purpose of disturbing the victim’s free will or the
victim’s capacity of exercising that free will (arts. 234 to 238).

152. Punishments pertaining to the precedent paragraph go from
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two to eight years of imprisonment. This penalty is increased by up to 3
to 15 years, if:

a) The physical integrity of the victim is seriously affected;

b) Torture methods of a particularly serious nature, namely beatings,
electroshocks, simulation of execution or hallucination substances are
applied; or

) The offender carries out these acts frequently.

The penalty is increased by up to 10 to 20 years if the offence
results in suicide or death of the victim.

153. A hierarchical superior who, being aware that his/her
subordinate has committed such a crime, does not denounce him/her
within a maximum period of three days, shall be punished by imprisonment
of one to three years.

154. The Criminal Code establishes additional penalties for those
who commit these crimes, while aware of their seriousness and influence
on the offender’s civic character. The offender can be deprived of the
right to elect or to be elected as a member of the Legislative Assembly
for a period of 2 to 10 years.

155. The use of torture is also a serious circumstances that
aggravates other crimes foreseen by the Criminal Code, such as the case
of homicide and other serious offences against physical integrity of a
person.

156. Punishment applicable to other types of crimes that
threaten life or physical integrity are listed in table 2 below:
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Table 2

Punishment for violent crimes

Type of crime

Penalty

Aggravated penalty

Homicide From 10 to 20 years -
of imprisonment
Qualified homicide From 15 to 25 years -

of imprisonment

Voluntary manslaughter

From 2 to 8 years of

imprisonment

Infanticide From 1 to 5 years of -
imprisonment

Manslaughter Up to 3 years of | Upto 5 years of imprisonment

imprisonment

Exposure or abandonment

From 1 to 5 years of
imprisonment

From 2 to 5 years of imprisonment (if
carried out by an ascendant, descendant,
adopter or adoptee of the victim)

From 2 to 8 years of imprisonment (if it
causes a setious offence against the physical
integrity of the victim)

From 5 to 15 years of imprisonment (if it
causes death)

Offence against inter-uterine
life

From 2 to 8 years of
imprisonment

The limits of penalties are aggravated by one
third (if it causes a serious offence to
physical integrity or the victim’s death)

Abortion

Up to 3 years of
imprisonment

Serious offence against physical
integrity

From 2 to 10 years
of imprisonment

From 5 to 15 years of imprisonment (if it
results in death)

Simple offence against physical
integrity

Up to 3 years of
imprisonment or a

fine penalty

From 2 to 8 years of imprisonment (if it
results in death)

Offence against physical
integrity with negligence

Up to 2 years of
imprisonment or a

fine penalty

Up to 3 years of imprisonment or a fine
penalty (if it causes a serious offence against
physical integtity)

Partaking in a dispute Up to 3 years of

imptisonment or a

fine penalty
Ill-treatment or excessive loads | From 1 to 5 years of | From 2 to 8 years of imprisonment (if there
on minors, the disabled or imptisonment is a serious offence against physical integrity)

spouse of the offender

From 5 to 15 years of imprisonment (if it
causes death)
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Type of crime

Penalty

Aggravated penalty

Threat

Up to 2 years of
imprisonment or a
fine penalty

Up to 3 years of imprisonment or a fine
penalty (if threat consists of the infliction of
another crime)

Coercion Up to 3 years of
imprisonment or a
fine penalty
Serious coercion From 1 to 5 years of
imprisonment
Abduction From 1 to 5 years of | From 3 to 12 years of imprisonment (if
imptisonment there is a setious offence against physical
integtity, torture or other cruel, inhuman or
degrading treatment)
From 5 to 15 years of imprisonment (if it
causes death)
Slavery From 10 to 20 years
of imprisonment
Kidnapping From 3 to 10 years | From 5 to 15 years of imprisonment (it
of imprisonment there is a serious offence against the physical
integrity, torture or other cruel, inhuman or
degrading treatment)
From 10 to 20 years of imprisonment (if it
causes death)
The limits of penalties are aggravated by one
third (if the victim is incapable of defence or
is a minor under 16 years of age)
Genocide From 15 to 25 years

of imprisonment if
there is homicide
From 10 to 25 years
of imprisonment in
other cases

157. It must be stressed that any evidence obtained through

means of torture, force or in violation of the physical or moral integrity
of the individual is void (article 113 (1) of the Criminal Procedure Code).
158. The Civil Code also establishes that all people have the right

to their physical and psychological integrity (art. 71 (1)).
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V. FAMILY ENVIRONMENT AND ALTERNATIVE CARE
A. Parental guidance (art. 5)

159. The Civil Code defines parental authority. The exercise of
parental authority is perceived simultaneously as a power and a duty.
Article 1733 stipulates that parents are responsible, in the interest of
their children, for their safety and health, to support them financially, to
guide their education, to represent them, even before birth, and to
manage their property. Nevertheless and as mentioned above, parents
should consider their children’s views in important family matters,
according to their maturity, and should allow them to organize their lives
independently.

160. Maternity and paternity constitute human and social values
that the Government of MSAR should respect and safeguard. The
Framework ILaw on Family Policy specifically stipulates that the
Government shall guarantee the exercise of the parental authority rights
and cooperate with its holders regarding the execution of their
powers/duties relating to their children (article 7 of Law 6/94/M).

161. Thus, it is an obligation of the Government, in collaboration
with the associations concerned with family interests, to promote the
improvement of quality of life and the moral and material situation of
families and their members. The Government supports those associations
in view of fostering family educational activities, namely activities related
to a responsible exercise of motherhood and fatherhood.

162. The Government of MSAR also promotes the creation of
family support centres intended to help families in special situations. Aside

from other activities, these centres should give special assistance to
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single-parent and prisoners’ families. These centres should also develop
efficient mechanisms to deal with crisis situations provoked by any member
of the family, namely those situations arising from marital separation or
imminent family break-ups and violence, especially when children are
involved.

163. The Bureau for Family Action was created in November
1998 as a subordinate body of the Department of Family and Community
of the Social Welfare Institute. Its aim is to support families with problems
or at risk with the help of a team of specialized technical staff (social
workers, psychologists, nursery, teachers, legal advisers, etc.).

164. Family counselling is available directly or by way of a special
hotline that receives an average of 13.5 calls per month. Information on
legal issues is also provided, particularly on conditions and formalities for
divorce, the exercise and regulation of parental authority, and matrimonial
property regimes.

165. During 2001, this Bureau attended to 54 cases involving 200
users. The most common cases were related to the education of children,
abuse of children, suicide and marital problems (domestic violence and

sexual aggression within a marriage, amongst others).

B. Parental responsibilities (art. 18, paras. 1-2)

166. Article 18 (1) of the Convention confirms the principle that
both parents are responsible for the upbringing and development of the
child. This principle is also present in MSAR’s legal order. In fact, article
1756 (1) of the Civil Code stipulates that within a marriage both parents
exercise parental authority. The Framework Law on Family Policy reaffirms

this principle when it states that child support and education are a parent’s
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responsibility other than their fundamental right and duty (article 7 (2)
of Law 6/94/M).

167. Parental authority is usually exercised jointly and through
common agreement. As already mentioned (in para. 30), if an agreement
cannot be reached in matters of importance, any one of the parents can
appeal to the court, which will try to reach reconciliation. If this is not
possible, the court will hear the child over 12 years of age, except if specific
circumstances advise against such a hearing (article 1756 (2) of the Civil
Code).

168. In cases of divorce, de facto separation or annulment of a
marriage, the future of the child, his/her upbringing and the way in which
maintenance is to be provided are regulated by agreement of both parents,
which is subject to court approval. Approval is denied if the agreement
does not meet the interests of the minor. In the absence of an agreement,
the court will decide consistently in the interests of the minor. The minor
may be entrusted to either one of the parents or, in the event of danger
to his/her personal security, health, moral upbringing and education, to a
third party or establishment (article 1760 of the Civil Code).

169. Parental authority is exercised by the parent who has custody,
while the parent who has no parental control shall have the power to check
the education and living conditions of the child. When the child is entrusted
to a third person or an institution, the duties and responsibilities of the
parents shall be exercised by them.

170. The Civil Code has been, however, an innovator regarding this
issue, by making the option of a joint exercise of parental authority available,
thus allowing the parents to choose a system that does not exclude the

responsibility of either one of them (art. 1761).
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171. When one of the measures established in Decree-Law
05/99/M is applied to a minor aged between 12 and 16 years, the patents
still exercise parental authority over all issues that are not incompatible
with those measures. In case of doubt, it is the responsibility of the judge to
define the limitations of the exercise of parental authority.

172. This applies equally within the social protection regime. If the
measutres of assistance to a minor under the care of a relative, a third
person, a family or an institution are applied, a visiting system is established
for his/her parents, unless this is considered exceptionally to be against
the interest of the minor (article 76 of Dectree-Law 65/99/M).

173. In order to help mothers and fathers exercise their
responsibilities, the law establishes that working women have the right to
a period of leave before and after giving birth, without loss of remuneration
ot any other right or benefit (article 7 (5) of Law 6/94/M).

174. Decree-Law 24/89/M, which governs work and employment
in the private sector, states in article 37 (1) that “pregnant women who have
been in employment for over one year, are entitled to thirty-five days’
maternity leave without loss of remuneration or employment”. Of these
35 days, 30 must be taken after the birth and the remaining 5 may be used
either before or after the birth. Article 37 (3) provides for the possibility
of the period of 35 days to be increased in exceptional cases. Article 35 (2)
states that “during pregnancy and for three months following the birth,
women should not engage in any tasks which could cause discomfort”.

175. The law governing public employment grants 90 days’
maternity leave. Of these days, 60 must be used immediately after the birth,
while the remaining 30 may be used either before or after the birth. The

period of 90 days may be increased in exceptional cases. It should also
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be underlined that mothers are allowed to have special working hours in
order to return home to breastfeed their children. This law not only protects
motherhood but also fatherhood: when a child is born, the father is entitled
to five days’ leave. In the event the mother dies in the period following
childbirth, the father is entitled to a leave of absence to take care of the
child for a period equal to that to which the mother would have been
entitled to, and lasting at least 20 days.

176. In the case of the adoption of a newborn, public employees
are entitled to 30 days’ leave. With respect to sick leave, one will be granted a
leave of up to 15 days in order to take care of relatives (parents, spouse

or children) each year.

C. Separation from parents (art. 9)

177. In MSAR’s legal order, the right to respect family life is ensured
in a broad manner. This right comprises, as already mentioned and other
than the Government’s assistance and support to the family to fully assume
its responsibilities within the community, the respect for the privacy of
family life and family union, including the non-interference therein. Family
union is regarded not only as an aspect of parental duty but also as a
child’s right. Children shall, whenever possible, grow up in the care and
under the responsibility of their parents.

178. The Framework Law on Family Policy stipulates that children
cannot be separated from their parents, except when the parents do not
carry out their fundamental duties, and always by way of a judicial decision
(article 7 (4) of Law 6/94/M).

179. In cases of dissolution of marriage, children may be separated

from their parents when parental authority is judicially entrusted to only
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one of the parents. The parent who does not exercise parental authority
assists in overseeing the education and living conditions of the child (article
1761 of the Civil Code).

180. The court may order that the minor be entrusted to a third
person, a family, or an institution when the security, health, moral
upbringing or education of that minor is endangered. The parents continue
to exercise parental authority in all issues that are compatible with the
entrustment. Parents still have the right to visit the child unless it is against
the child’s interests (articles 1772 and 1773 of the Civil Code and article
76 of Decree-Law 65/99/M).

181. A minor can also be separated from his/her parents if they
have been prohibited from exercising parental authority. This includes those
who have been convicted for a crime punishable with such a penalty, or
those declared as mentally disabled by a court decision (article 1767 (a) and
(b) of the Civil Code).

182. If any of the parents violates his/her duties towards the
child or when any parent is not in a condition to fulfil those duties owing
to inexperience, sickness, absence or other reasons, the court can prohibit
the exercise of parental authority. The court’s decision for the inhibition
of the exercise of parental authority may only be revoked when the original
causes for such cease to exist (articles 1769 (1) and 1770 of the Civil Code).

183. Another situation involving a child’s separation from parents
is when the mother or father is serving a prison sentence. If the mother
is in a prison establishment, she is legally allowed to keep the children with
her until they attain the age of 3, and as such will occupy a separate cell.
Children will receive food, medical catre and other forms of assistance.

When children attain the age of 3, they are then removed from their
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mothers. If the mother has no one to entrust the children to, the head of
the institution will inform the bodies responsible for child assistance and
will make sure that frequent contacts between the mother and children
take place (article 43 (1) (2) of Order 8/GM/96 relative to the Regulations
of Coloane Prison).

184. It should be emphasized that prison establishments have the
obligation to promote the contact of the prisoner with the outside world
especially with the family (article 21 of Decree-Law 40/94/M).

5

D. Family reunification (art. 10)

185. Under the terms of article 10 of Decree-Law 55/95/M, of
31 October, a person remaining within MSAR can be authorized for the
purposes of family reunification. The authorization for family members
(that includes amongst others, descendants of small age) of a non-resident
specialized worker to remain in MSAR is granted for the period of
employment. On the other hand, Decree-Law 14/95/M, allows family

members of head staff posts and experts to have residence in MSAR.

E. Illicit transfer and non-return (art. 11)

186. The obligation that can be inferred from article 11, paragraph 1,
of the Convention, namely to stop the illicit transfer and non-return of
children abroad, is fulfilled in MSAR. Whoever seizes or refuses to return a
minor to his/her lawful parent, guardian or legal keeper shall be punished
by imprisonment of up to three years (article 241 of the Criminal Code).
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Any parent of, in urgent cases, the person to whom the child was entrusted,
can file for the minor’s return with the help of the court or other competent
authority (article 1741 of the Civil Code).

187. One treaty that especially serves to promote international
cooperation and the fight against abduction of children abroad, both issues
addressed in article 11, paragraph 2, of the Convention, is the Convention
on the Civil Aspects of International Child Abduction of 25 October 1980.
This convention is applicable to MSAR.

188. MSAR’s law does not provide the Government with the
possibility of ensuring or advancing the maintenance for children in cases
where parents, or other persons who have financial responsibility, evade
the payment. Nevertheless, there are mechanisms to enforce the decisions
relating to the payment of maintenance by parents or other persons who
are financially responsible for the child.

189. If the maintenance debtor is an employee, a pensioner or
receives by any means periodic payments from a private or public entity,
after a period of 10 days starting from the day at which the maintenance
payment was due, the court may order the direct deduction of the amount
due from the debtor’s salary, pension or other income. The entities
responsible for such payments shall give the maintenance directly to its
creditor (article 110 (1) of Decree-Law 65/99/M).

190. Furthermore, failure to comply with maintenance obligations
may constitute a crime if it puts the satisfaction of fundamental needs of
the creditor’s maintenance at risk. The crime of “breach of maintenance
obligation” is punishable by imprisonment of up to two years or a fine.
Criminal proceedings depend on a complaint being lodged by the offended
patty. If the offended party is a minor and the offender is his/her legal
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representative, the Procurator shall promote the appointment of a special
curator in order to present the complaint on behalf of the minor.

191. The Hague Convention on the Law Applicable to Maintenance
Obligations towards Children of 24 October 1956 and the Convention
concerning the Recognition and Enforcement of Decisions relating to
Maintenance Obligations towards Children of 15 April 1958, are both
applicable to MSAR.

G. Children deprived of their family environment (art. 20)

192. The Government of MSAR, in collaboration with the
associations related to family interests and institutions of social solidarity,
promotes a policy of protection of minors deprived of a normal family
environment, trying to provide them with better living conditions, family
unification and integration within the community (article 9 (1) of Law
6/94/M).

193. The social protection regime applies to situations where minors
have been victims of ill-treatment or abandonment, helplessness or other
situations that have endangered their well-being, health, moral upbringing
and education. It also applies to cases of abusive exercise of parental
authority.

194. Within this regime, the court can apply one or more of the
following measures:

a) assistance to the minor’s parents, guardian or any entity to whom
the minor is entrusted;

b) assistance to a minor under the care of a relative;

) a minor’s entrustment to a third person;

d) assistance for autonomous living; and
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e) a minor’s entrustment to a family or institution.

195. The first and second above-mentioned measures have a social,
psycho-pedagogical and financial nature. Their aim is to provide help to
minors and concerned persons (articles 69 and 70 of Decree-Law
65/99/M).

196. The third measure cited above, “entrustment to a third person”,
consists of placing the minor under the care of a person who does not
belong to his/her family, but with whom the minor has established an
emotional relationship. Its purpose is to provide the minor and the family
with assistance of a social or psycho-pedagogical nature, namely making
them attend training programmes in view of enhancing parental
responsibilities, as well as providing financial support when necessary.
The person to whom the minor is entrusted can be a prospective adopter
chosen by the Social Welfare Institute (article 71 of Dectree-Law 65/99/M).

197. “Assistance for autonomous living”, the fourth measure cited
above, consists of providing the minor who has attained the age of 15
years financial support as well as psycho-pedagogical and social guidance in
order to enable the minor to live alone and progressively acquire autonomy
(article 72 (1) of Decree-Law 65/99/M).

198. “Entrustment to a family” consists of placing the minor in
the care of a person or of a family that is qualified by the Social Welfare
Institute, who will integrate the minor into their own family life. This
measure enables the minor to receive the necessary and adequate care
and education (article 73 (1) of Decree-Law 65/99/M).

199. “Entrustment to an institution” involves the placing of the
minor under the care of an entity that has the conditions to receive children

on a permanent basis (article 74 (1) of Decree-Law 65/99/M).
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200. Institutions that take care of children or youths who find
themselves temporarily or permanently deprived of their families should
provide these with a living structure that is as close as possible to a real
family, while offering them emotional stability, as well as educational
conditions in order to enable them a physical, intellectual and moral
development and their integration into society. These homes cooperate
with the families or replace them, completely or partially, when all other
social actions have failed. The technical staff working at these homes has
adequate training in social and pedagogical areas (articles 2 and 28 of
Regulation 160/99/M).

201. It should be stressed that the “Regulations for the
establishment and operation of the homes for children and young people”
were adopted in May 1999. The objective of these regulations is the
improvement of the existing facilities and of those to be created in the
future, thus providing the sheltered with an adequate and qualified service.

202. The homes for children and young people are “open
institutions”, which means that minors are free to come and go. These
homes are preferably mixed (for boys and girls), allowing in all cases the
social interaction between minors and adults of both sexes (article 74 of
Decree-Law 65/99/M and article 18 of Regulation 160/99/M).

203. There are presently eight homes in MSAR for children and
young people with the capacity to receive 540 children. It falls under the
competence of the Social Welfare Institute to subsidize these institutions
and supervise their activities in order to guarantee their proper operation.
In the years 2000 and 2001 these eight homes were subsidized as shown
in table 3 below.
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Table 3
Subsidies for childcare homes
Name Maximum Yearly fixed Yearly fixed
capacity subvention 2000 subvention 2001 (in
(in MOPS$) MOPS$)
Fountain of Hope 20 226,696 690,714
Cradle of Hope Home 16 816,588 852,188
Helen Liang Institute 70 1,138,200 1,138,200
Mong Ha Youth Centre 40 1,989,468 1,971,968
EFC Fellowship 24 728,916 728,916
Luis Versiglia School 84 1,764,588 1,768,404
Rainbow Residential Centre 51 2,354,796 2,354,796
St. Joseph’s Home 235 3,063,504 3,063,504

Source: Social Welfare Institute, May 2002

204. Finally, an ultimate response to children permanently deprived

of a family environment is adoption.

H. Adoption (art. 21)

205. A thorough revision of the adoption regime was conducted
in 1999. Presently, there are two major legal instruments governing
adoption: the Civil Code and Decree-Law 65/99/M. The former
includes a specific chapter regarding the basic principles of adoption. It
defines the profiles of the adopter and the adoptee, the effects of the
adoption and its conditions. Decree-Law 65/99/M contains provisions
relating to the procedures and formalities necessary to conclude an adoption
process.

206. This new legislation maintains the importance of adoption.

In fact, the changes in the legal system bring out its full potential,
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strengthening it as one of the most important resources for responding
to the situation of children deprived of a normal family environment.

207. Adoption is always enacted by a court order. It can only be
decreed if it presents genuine advantages for the child. It must be based
on legitimate interests and should not imply unfair sacrifices by the other
children of the adopter or by the adoptee. Also necessary is a reasonable
presumption that a bond similar to a parent-child bond will be established
between the adopter and the adoptee.

208. For an adoption to take place, it is necessary for the adoptee
to have been under the care of the adopter for a sufficient period of
time to allow a proper evaluation of the advantages of the adoption. The
prospective adopter can only take the adoptee under his/her care, in
view of a future adoption, by means of a judicial or an administrative
entrustment (article 1827 of the Civil Code).

209. The whole adoption process is subject to a previous
verification of the adoption’s requirements. Adoption cannot be decreed
unless several circumstances are demonstrated, such as those related to
the age of the prospective adopters, the duration of the marital relationship
and the establishment of mutual bonds of affection between the child
and the prospective adopters.

210. The verification of all these requirements requires a
follow-up assessment during the preliminary phase of the proceedings,
to guarantee the accuracy of the information and the adequate protection
of the child. This follow-up assessment, which is accompanied by an
evaluation incorporated in the social report to be presented to the judge,
is carried out by specialized staff of the Social Welfare Institute (SWI). Its
Child and Youth Division is the only MSAR body authorized to handle
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the various procedures in connection with domestic or intercountry
adoption.

211. Age is the main legal condition governing eligibility to adopt
in MSAR. A child can only be adopted by:

— Two persons who have been married for more than three years
(as long as they are not de facto separated) or living together for more than
five years, if both are more than 25 years of age; or

— A person who is more than 28 years of age.

However, if the adoptee is the child of the spouse of the adopter,
or of the person with whom the adopter has been living with for more
than three years, the adopter is merely required to be over the age of 25
(article 1828 of the Civil Code).

212. In addition, the adopter cannot be over 60 years of age at
the time of the adoptee’s entrustment. An age differential between the
adopter and the child is also required: more than 18 years and less than
50 years, except when significant reasons can be given otherwise.

213. Articles 1830 and 1831 of the Civil Code establish who can
be adopted and when the adoption can take place. If the conditions
imposed by those two articles are not fulfilled, the child is considered
unadoptable.

214. Article 1831 (1) expressly defines that a child is considered
adoptable if he/she meets one of the following requirements:

a) Has deceased or unknown parents;

b) Prior consent to the child’s adoption has been given;

¢) Has been abandoned by his/her parents;

d) Has parents who, by action or negligence, have endangered

his/her security, health, moral upbringing and education in a way that has
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sincerely jeopardized the affective bonds particular to a parent-child
relationship; or

e) Has been in the care of an institution or person since the child’s
parents have revealed evident unconcern about him/her in a way that has
unequivocally jeopardized the affective bonds particular to a parent-child
relationship, for at least six months prior to the entrustment petition.

215. Even if the child meets the requirements referred to in
subparagraphs (a), (c), (d) and (e) above, the adoption order cannot be
decreed if the child is living with or being cared for by an ascendant, a
collateral relative until the third degree or a guardian. Exceptions can be
granted:

— If those persons have endangered the child’s security, health,
moral upbringing or education; or

— If the court decides that the circumstances do not conveniently
ensure the child’s interests.

216. Article 1830 of the Civil Code states that a child must be
under the age of 16 years at the time of the adoption petition or under
18 years at that time if before attaining the age of 16 the child has been,
by law or de facto, under the adopter’s care.

217. Regardless of age, MSAR’s law allows the adoption of:

— The child of the adopter’s spouse or of the person with whom
the adopter lives; and

— Mentally disabled persons under restraint;
if, while aged under 16, those persons have been, by law or de facto, under
the adopter’s care.

218. Adoption requires the consent of the persons interested in

the establishment of the new family bond and the dissolution of the
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relationship of the adoptee with his/her original family. The persons whose
consent is required by law are those mentioned in article 1833 of the Civil
Code, namely:

a) The spouse of the adopter, if not de facto separated;

b) The parents of the adoptee, even if they are minors and do
not exercise parental authority, if there has not been a judicial entrustment;
and

c) The ascendants, collateral relatives until the third degree or
guardian with whom the child has been living or is being cared by due to
the absence or evident unconcern of his/her parents, except if the
judicial entrustment of the adoptee has already been decided.

219. The court can dispense with the consent, if the persons
who should give it are deprived of their mental capacities or in case there
are serious difficulties at having them heard. Moreover, the consent by
the persons referred to in subparagraphs (b) and (c) can be dispensed
with if those persons have abandoned, showed disinterest in or endangered
the security, health, moral upbringing or education of the adoptee.

220. MSAR law also guarantees the participation of the child in
the adoption process and gives due weight to his/her feelings, opinions
and wishes, according to his/her age and maturity. A court hearing must
be provided to a child over the age of 7 and under the age of 12 years,
unless he/she is deprived of his or her mental capacity or if, for any
reason, it is very difficult to have him/her heard. Over the age of 12
years, the child’s consent to be adopted is mandatory (articles 1833 and
1836 of the Civil Code).

221. Article 1834 (1) of the Civil Code states that consent must

be given before a judge. This legal requirement ensures that all necessary
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consents to the adoption (including the consent of the child) are given
freely and without the influence of illicit compensation.

222. To prevent any decision from being taken hastily or under
emotional duress, a waiting period before the mother’s consent can be
executed is required by law. A mother’s consent to the adoption of her
child is not legally accepted if given less than six weeks after the child’s
birth (article 1834 (3) of the Civil Code).

223. Concerning the effects of an adoption, the Civil Code
stipulates that through an adoption order the adopted child becomes a
child of the adoptet(s), as if he/she was the latter’s natural child. The child
is recognized as a member of the adoptive family and enjoys all the rights
pertaining thereto. Ties between the adopted child and his/her family of
origin are considered dissolved, except for marriage impediments (article
1838 (1) of the Civil Code).

224. However, if one of the spouses adopts the child of the
other, the family relationship between the adopted, the spouse of the
adopter and the respective relatives are maintained. The same applies in
the case of adoption of a child of a person with whom the adopter has
been living in a de facto union (article 1838 (2) of the Civil Code).

225. Once adopted, the child loses his/her original surnames. At
the request of the adopter, the court can modify the first name of the
adopted if this modification safeguards his/her interest and favours
his/her integration in the family (article 1840 of the Civil Code).

226. Adoption is irrevocable. However, the adoption order can
be reviewed by the court, on grounds of serious violation of the legal
requirements of the adoption (articles 1841 et seq. of the Civil Code).

227. Caution has been taken to cover the possibility of an
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intercountry adoption. Decree-Law 65/99/M regulates, inter alia, the
placement abroad of an MSAR resident minor in view of his/her adoption,
as well as the adoption by an MSAR resident of a minor residing abroad,
introducing regulations that seek to guarantee the transparency and safety
of the procedures.

228. The principle of subsidiarity is enshrined in the domestic
legislation. In fact, the placement of a child abroad in view of his/her
adoption is not permitted whenever adoption in MSAR is feasible.
Adoption is considered feasible when, at the time of the child’s entrustment
petition, there are prospective adopters residing in MSAR whose
applications for adoption could proceed, taking into account the child’s
interests. The court has to be convinced that adoption in MSAR is not
feasible before granting a child’s entrustment — a sine qua non condition to
a child’s placement abroad (articles 162 and 165 (3) of Decree-Law
65/99/M).

229. The adoption law seeks to prevent one from obtaining
improper financial or other gains from an activity related to an adoption,
establishing that a person may only assume responsibility for a child, with
view to his/her adoption, pursuant to a court or administrative decision of
entrustment. The law is even more stringent and always requires a court
decision of entrustment when a child residing in MSAR is to be placed
abroad.

230. The prevention of improper gain and safeguards against
trafficking in children are the reasons why all administrative adoption
procedures converge in one official authority — the Social Welfare Institute
(SWD). It is important to emphasize that it constitutes a crime of corruption

when a civil servant, while exercising his/her functions, demands or accepts,
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for him/herself or for another person, any undue gain, be it financial or
not.

231. To preclude coercion or extortion, the adopter’s identity cannot
be disclosed to the biological parents, unless the adopter has made an
express declaration to the contrary (article 1837 of the Civil Code).

232. The purchase or sale of a human being, regardless of age, is
illicit and void. When done with intent to reduce a human being to slavery,
the act is punishable by imprisonment of 10 to 20 years. In addition, the
abduction of a human being, of any age, constitutes a crime against the
freedom of that individual.

233. It is expected that the Hague Convention on Protection of
Children and Cooperation in Respect of Intercountry Adoption of 29
May 1993 will apply to MSAR since the People’s Republic of China signed
the Convention on 30 November 2000, signalling its intent to proceed
with efforts to ratify it. The Government of MSAR, having a substantial
interest in monitoring the international process on the protection of
children, already forwarded to the Central People’s Government its
favourable opinion regarding the eventual future application of the said

Convention in the Region.

I. Periodic review of placement (art. 25)

234. The protection laid down in article 25 of the Convention is
aimed at recognizing the right of a child who is under a placement measure
to a periodic review of that measure. This right is guaranteed in MSAR
law.

235. In fact, within the educational regime, judicial decisions that

have ordered the application of commitment measures have a mandatory
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review at the end of the period of one year, counting from the day the
last decision was proffered by the judge (article 61 (2) of Decree-Law
65/99/M, of 25 October).

2306. Also, the judicial decision entrusting the minor to an institution,
under the social protection regime, has a mandatory review in the same
terms referred to in the previous paragraph (article 89 (2) of Decree-Law
65/99/M).

237. Regarding the mental health regime, the decision for
compulsory commitment at a public health establishment must be
submitted within 72 hours by the director of MSAR’s Health Services to
the court for confirmation. On the other hand, the compulsory
commitment at a private health establishment is subject to a court
authorization. In both cases, regardless of any request, the review of the
commitment is mandatory after two months have elapsed since the
beginning of the commitment or the decision that has maintained it. The
mandatory review takes place with the hearing of the Procurator, the
defence lawyer and of the patient, except when the health of the latter
would make his/her hearing useless or infeasible (articles 12 (3) (4) and
17 (2) (5) of Dectree-Law 31/99/M).

J. Abuse and neglect, including physical and psychological recovery

and social reintegration (art. 19)

238. The values enshrined in article 19 of the Convention are
also protected under the law of MSAR.

239. According to article 135 of the Criminal Code, one who
endangers the life of another person by abandoning him or her despite

his/her age, and having the duty of guarding, looking after or assisting
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him/her, shall be punished by imprisonment from one to five years. If
the parent or guardian of the victim commits the act, the imprisonment
shall be from two to five years. These penalties are further aggravated if
the act constitutes a setious offence against the physical integrity or results
in the death of the victim (imprisonment can go up to 8 and 15 years,
respectively).

240. In addition, if one who has the lawful care or charge of a
minor, or is responsible for the education of a minor: (a) inflicts upon
him/her physical or mental ill-treatment or treats him/her in a cruel manner;
(b) employs him/her in dangerous, inhuman or prohibited activities; (c)
loads him/her with excessive work; or (d) does not provide the care or
the assistance imposed by the duty of his/her functions, shall receive a
prison sentence of one to five years, if the act is not otherwise punishable
under article 138 on serious offences against physical integrity (article 146
of the Criminal Code).

241. Besides criminal responsibility, there are special intervention
mechanisms in order to take effective action at ensuring the child’s best
interests should the parents or persons exercising the parental authority
endanger the child’s security, health, moral upbringing and education.

242. Those range from the restriction of the exercise of parental
authority to the total disqualification from it (prohibition). The judge can
also order for the child to be put in the care of another family member,
third person or institution. (In this respect, see paras. 192 to 203 above.)

243. Several social institutions provide shelter and assistance to
minors of different ages who, for whatever reason, have been forced out
of their homes. These are the Mong Ha Youth Centre, the Fountain of
Hope Centre, the Helen Liang Institute, the EFC Fellowship Orphanage,
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the St. Joseph’s Home, the Luis Versiglia School, the Rainbow Residential
Centre, and the Cradle of Hope Home. In this respect, the important
role carried out by the charity organizations of the local Chinese community
and Catholic institutions should be underlined.

244, In 2000 and 2001, the Division of Children and Youth of the
Social Welfare Institute registered the number of cases of ill-treatment

and abandonment of children as set out in table 4 below:

Table 4
Types of ill-treatment of children

Number of cases registered
Type of problem
2000 2001

Physical abuse 11 10
Psychological abuse 2
Negligence
Sexual harassment 0 5
Abandonment 5 5

Total 19 22

Source: Social Welfare Institute, May 2002

VI. BASIC HEALTH AND WELFARE
A. Disabled children (art. 23)

245. Article 38, paragraph 3, of the Basic Law states that “(...)
the disabled shall be taken care of and protected by the Macao Special
Administrative Region”.

246. The Framework Law on Family Policy stipulates that the
government of MSAR should promote a policy that aims at the full
social and family integration of the disabled and guarantees their financial

security. Special assistance should be provided to physically and mentally
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disabled children in order to provide them with the adequate conditions
for their development (arts. 11 and 8, para. 4).

247. The social right corresponding to article 23 of the Convention
is also recognized in Dectee-Law 33/99/M which endorses the regime
for the integration and rehabilitation of the disabled. This regime, applicable
to anyone with psychological, intellectual or physical disabilities, aims at
correcting or minimizing the disability and re-establishing, developing or
potentiating the aptitudes and capacities of a disabled person, making
him/her mote independent and active in the community to which he/she
belongs.

248. Article 4 of Dectree-Law 33/99/M enshtines the principle of
equality by stipulating that a disabled person enjoys the same rights and
has the same duties as all other residents of MSAR, under conditions of full
equality, with the exception of the exercise or observance of those for
which he/she is incapacitated.

249. At present, no statistical data on the number, type and living
conditions of the disabled in MSAR is available. However, some
arrangements have been made to set up a centralized system of registration
of the disabled that aims at the creation of a database, which would
assist in the study and planning of the respective policies and services. It
should be stressed that the number and type of disabled persons will be
one of the items in the population census in 2001. In this respect, a pilot
inquiry was conducted in 2000 and its results will be disseminated later in
2002.

Education

250. The education system in MSAR provides a set of diversified

answers to children and young people with special educational needs,
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thus promoting, in adequate pedagogic, human and technical conditions,
their integration in regular schools or their attendance of specialized
institutions, depending on the circumstances of each case (article 19,
paragraph 1, of Decree-Law 33/99/M). (Further details on education for
special needs are given in paragraphs 354 to 360 below, in connection with
article 28 of the Convention).

251. It should be noted that there are three pre-school education
centres, dedicated exclusively to disabled children.

Table 5
Institution Objectives of services provided Capacity
Kai Chi Centre To assist children with mental retardation aged between 0-6 in 55
the development of gross and fine motor skills, cognition,
language and communication skills, self-care and social skills.
To assist children with mental retardation to develop their fullest
potential and to assist them to integrate back into society
Kai Kin Centre Same as above 27
Institution Objectives of services provided Capacity
Kai Chung Through early intervention, to assist children who are one 32
Centre year of age or above with hearing or language impairments
to develop their language skills in order for them to integrate
back into mainstream education

Source: Social Welfare Institute, May 2002

252. The maximum total capacity of the three centres is 112
persons. In 1999, these centres provided services to 135 users, a small
increase of 3.85 per cent over 1998.

Table 6
Institution Capacity? 1998 1999
Kai Chung Centre 32 31 31
Kai Chi Centre 55 68 68
Kai Kin Centre 25 31 36
Total 112 130 135

Source: Social Welfare Institute
2 The reason why the capacity is less than the number of users is due to the fact that the users do not
make use of the facilities all at the same time
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Health care and rebabilitation services

253. It falls under the competence of MSAR Health Services to
guarantee the access of the disabled to all aspects of health care, such as
health promotion and monitoring, illness and disability prevention,
examination and diagnosis, premature stimulation and medical rehabilitation
(article 18, paragraph 1, of Dectee-Law 33/99/M).

254. Another governmental department that fulfils an important
role in this area is the Social Welfare Institute (SWI). With the support of
this Institute, MSAR Health Services promote the development of
programmes of house-call medical assistance and others carried out in
cooperation with social welfare institutions that work with the disabled.

255. SWT also assists the disabled in developing their capacities
and strengthening their self-confidence and independence, providing them
and their families with counselling and direct financial support.

256. The Rehabilitation Division of the Social Solidarity
Department of SWI keeps active contacts with civic institutions and
associations for the disabled and provides these with the necessary
conditions to carry out their activities through technical assistance,
financial subsidies and provision of facilities.

257. Until 1986, all assistance conferred to the disabled was
provided by private institutions that received subsidies and support from
the Government. The first operational institution specifically established
to serve in the area of rehabilitation of the disabled was opened in 19806,
created by the Govern